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Key to the Topical Index 


Below will be found a synopsis of the main headings and sub-divisions of 
the Topical Index of The Insurance Law Journal. It will be observed that the 
main headings preceded by Roman Numerals follow a logical sequence begin- 
ning with the large question of Control and Regulation in General through the entire 
life of the policy from the time the contract is written until it is adjusted or 
otherwise matures. To use the topical index intelligently, the subscribers are 
urged to familiarize themselves with the main headings as outlined on this 
synopsis. Whatever topic is under consideration may be classified somewhere 
under the twenty main headings of. the index. Having found the proper 
classification, proceed to the sub-title (preceded by a letter) under which there 
will be a still further sub-division under a section number. Our synopsis does 
not attempt to give the entire series of section numbers but only those which 
indicate the main sub-divisions. 

Once you have found your subject under its proper number, that number 
is all you need to bear in mind in making a search through preceding volumes 
of The Insurance Law Journal for cases on this subject. 

Consult this synopsis first, for a general idea of the main heading under 
which your question will logically fall. Then find the corresponding section of 
the Topical Index itself for specific cases. 


Control and Regulation in General. 85. Breach of contract by principal. 


6 oe to insure in general. 
What constitutes insurance. 
. Power to control and regulate. 
. Constitutional and statutory pro- 
visions. 
Authority or license to do business. 
License fees and taxes. 
Reports and statements. 
. Supervision by public officers or 
courts. 
Regulation of agents and brokers. 


~ 


1 
2. 
3 
4 
5. 
7. 
9. 
0 
2. 


~ 


Il. Insurance Companies. 


(A) 


Il. 
(A) 


STOCK. 


32. Incorporation, 
existence 

33. Capital and stock. 

34. Stockholders. 

35. Officers. 

36. Franchises and powers. 

38. Profits, dividends and surplus. 

41. Insolvency. 


MUTUAL. 


52. Incorporation, 
existence. 

54. Constitutions and by-laws. 

55. Members. 

56. Officers. 

57. Franchise and powers. 

59. Profits, dividends and surplus. 

61. Insolvency. 


organization, and 


organization, and 


Insurance Agents and Brokers. 
AGENCY FOR INSURER. 
73. The relation in general. 
74. Appointment or employment of 
agent. 
78. Scope and extent of agency. 
79. Duration and termination of 
agency. 
. Authority and duties of agent as 
to insurer. 
. Accounting by agent. 
. Liabilities of agents and _ their 
sureties. 
. Compensation of agent. 


93. Unauthorized and wrongful acts of 
agent. 

94. Ratification. 

95. Notice to agent. 


AGENCY FOR APPLICANT OR 

INSURED. 

96. Creation of agency. 

100. Evidence as to agency. 

101. Scope and extent of agency. 

102. Duration and termination of 
agency. 

103. Authority and duties of agent as 
to principal. 

104. Agreements to procure insurance 
and liability thereunder. 

05. Compensation of agent. 

6. Breach of contract by principal. 

111. Unauthorized and wrongful acts 
of agent. 

112. Ratification. 

113. Notice to agent. 


Insurable Interest. 


114. Necessity in general. 

115. What constitutes interest in prop- 
erty. 

116. What constitutes interest in bu- 
man life or health, 

118. Insurance without interest. 

122. Assignment of policy to person 
without interest. 

123. Extinguishment of policy. 


The Contract in General. 


NATURE, 
VALIDITY. 


. Nature of contract. 

5. What law governs. 

. Subjects of insurance. 

. Powers of agents in respect cf 
contracts in general. 

. Application or offer and accept- 
ance. 

. Validity of oral contracts. 

. Binding slips or memoranda. 

. Papers accompanying policy. 

. Incorporation of constitution, by- 
laws, or rules of insurer. 


REQUISITES, AND 





136. 
137. 
138. 
139, 
140. 
141, 


143. 
144, 
145. 


CONSTRUCTION 
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Delivery and acceptance of policy. 

Payment of premium or dues. 

Validity in general. 

Legality of object. 

Partial invalidity. 

Estoppel or waiver as to defects 
or objections. 

Reformation. 

Modification. 

Renewal. 


AND OPERA- 


TION. 


146. 


147. 
151. 


152. 


156. 
158. 
161. 
169. 
175. 


176. 


Application of general rules of 
construction, 

What law governs. 

Construing together 
accompanying papers. 

Construing statutes and charter, 
by-laws, or rules of insurer as 
part of policy. 

Parties to contract 
between them. 

Subjects of marine insurance. 

Property covered by insurance 
against fire or other cause of 
loss. 

Persons covered by life or acci- 
dent insurance. 

Commencement of risk. 

Term and duration of risk. 


policy and 


and relations 


179%. Loans on policies. 


VI. 


186. 
187. 
188. 
189. 
190. 
198. 


VIL. 


Premiums, Dues and Assessments. 


180. 
181, 
182. 
183. 
184, 
185. 


Nature and grounds of obligation. 

Right of insurer to premiums. 

Persons liable for premiums. 

Amount of premiums. 

Rebates from premiums. 

Reduction of premiums by pro- 
fits or dividends. 

Payment of premiums. 

Notes for premiums. 

Actions for premiums. 

Premium or deposit notes. 

Assessments, 

Refunding or recovery of pre- 
miums or assessments paid. 


Assignment or Other Transfer of 


Policy. 


. What law 
. Statutory restrictions on transfer. 
. Right of i 
. Right of beneficiary. 

. Consent of beneficiary. 


. Form 


. Consideration 
. Delivery 


governs. 


insured. 


Validity of oral assignment. 
and requisites of 
ment in writing. 

for assignment. 
acceptance of as- 


assign- 


i and 
signment. ) : 
Validity of assignment in general. 


. Transfer. 
. Fraud in procuring transfer. 
. Notice to insurer. 


. Rights and liabilities of assignee. 


. Partial 
. Reassignment. 


assignment. 


Cancellation, Surrender, Aban- 


donment, 


or Rescission of 


Policy. 


226. 


227. 
228. R 
229. 
230. 


231. 


Revocability of contract 
eral, 

Statutory provisions. 

ight of insurer to cancel. 

Notice to cancel. 

Repayment of unearned premium 
on cancellation. 

Delivery of policy for cancellation. 


in gen- 


. Acts constituting cancellation. 

. Validity of cancellation. 

. Ratification of invalid cancellation. 
. Evidence of cancellation. 

. Operation and effect of cancella- 


. Remedies for wrongful 


tion, 


n cancella- 
tion. 


. Right of insured to surrender in 


. Right to 
. Acts 


general. 
surrender life 
dent policies. 

constituting 


acceptance. 


or acci- 


surrender and 


. Repayment and recovery of pre- 


245. 
246. 


miums or paid-up value 
render. 

Abandonment. 

Rescission. 


on sur- 


IX. Aveldanee of Policy for Misrep- 
resentation, Fraud, or Breach 
of Warranty or Condition. 


(A) 


263. 
269. 


GROUNDS IN GENERAL. 
250. 
251. 
252. 
257. 
262. 


Statutory provisions. 

What law governs. 

Representations. 

Concealment. 

Fraud or false swearing 
taining insurance. 

Warranties. 

Conditions precedent. 


in ob- 


MATTERS RELATING TO 
PROPERTY OR INTEREST 1N- 
SURED. 


272. 


. Description of building 


. Description 


Subjects of marine insurance in 
general. 

in gen- 
eral. 

and condition of 


goods. 


. Title or interest of insured. 
283. 
284. 
285. 
288. 


Incumbrances. 

Solvency of debtors. 

Fidelity of employes and others. 
Other insurance. 


MATTERS Sees TO PER- 


SON 
. Description in | ined. 


INSURED 


. Age 


. Health and physical condition. 
. Medical attendance. 


Family history. 


. Marriage. 


. Residence. 
. Occupation. 


. Habits. 
. Interest of assured or beneficiary. 


300. 


Previous 
ance. 


application for insur- 


. Other existing insurance. 
X. Forfeiture of Policy for Breach of 
Promissory Warranty, Cove- 
nant, or Condition Subsequent. 


(A) 


GROUNDS IN GENERAL. 


. Statutory provisions. 
. Conditions subsequent. 


. Notice and proceedings 


to give 
effect to forfeiture. 


. Parties affected by forfeiture of 


policy. 


MATTERS RELATING TO 
PROPERTY OR INTEREST IN- 
SURED. 


311%. 


Statutory provisions. 
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. Subjects of marine insurance in Risks and Causes of Loss 
general. . 


. Buildings in general. (A) MARINE INSURANCE. 


. Goods insured in general. 

. Change of title or interest. 

. Change of possession. 

. Incumbrances. 

. Solvency of debtors. 

. Fidelity of employes and others. 
. Special causes increasing risk. 

. Precautions against loss. 


. Keeping books, papers, and safe. 


336. Additional insurance. 


MATTERS RELATING TO PER- 
SON INSURED. 


337. Change of residence. 

338. Travel. 

339. Change of occupation. 
340. Military or naval service. 
341. Change in habits. 

342. Additional insurance. 


ASSIGNMENT OF POLICY. 


NONPAYMENT OF PREMIUMS 
OR ASSESSMENTS. 


349, Default as ground of forfeiture 
in general. 

350. Statutory provisions. 

351. What law governs. 

352. Notice of time for payment. 

356. Extension of time for payment. 

363. Rights of insured after default. 


Estoppel, Waiver, or Agreements 
Affecting Right to Avoid or 
Forfeit Policy. 


371. Application of doctrines of estop- 
el and waiver. 

372. What conditions may be waived. 

373. Liability of insurer to estoppel 
by acts, conduct or statements 
of officers or agents. 

374. Powers of officers or agents 
respecting waiver. 

377. Knowledge or notice of facts in 
general. 

378.. Knowledge of or notice to officers 
or agents. 

379. Insertion of false answers in 
application by agent or under 
his direction. 

380. Fraudulent or collusive acts of 
agent. 

381. Form and requisites of express 
waiver. 

388. Implied waiver in general. 

389. Issuance and delivery of policy 
without objection. 

390. Failure to assert forfeiture or to 
cancel or rescind policy. 

391. Admission of liability on policy. 

392. Demand, acceptance, or retention 
of premiums or assessments. 

393. Consent to assignment of policy. 

394. Promise to pay loss. 

395. Failure to state ground of objec- 
tion relied on. 

396. Requiring, accepting, or retaining 
proofs of loss. 

397. Participating in adjustment of 
loss. 

398. Election to restore or repair. 

399. Payment of loss. 

400. Provisions of policy against for 
feiture. 

. Status of nonforfeitable or paid-up 


policy. 


402. Marine risks in general. 

403. Perils of the sea. 

404. Perils of rivers, lakes and _ in- 
land waters. 

405. Enemies and pirates. 

407. Thieves. 

408. Jettisons. 

409. Arrests, restraints, and deten- 
tions. 

410. Barratry. 

411. Collision and liability therefor. 

412. Stranding. 

413. Proximate cause of loss. 

415. Unseaworthiness of vessel. 

416. Negligence of owners, master or 
crew. 

417. Wrongful acts of owner, master 
or crew. 


INSURANCE OF PROPERTY 
AND TITLES. 

418. Limitations of risk as to place. 
421. Fire. 

422. Explosion. 

423. Lightning, wind, tornadoes, and 

other storms. 

424. Accident. 

425. Theft. 

426. Injury to or death of animals. 
427. Proximate cause of loss. 

428. Negligence of insured. 

429. Wrongful acts of insured. 


GUARANTY AND INDEMNITY 
INSURANCE. 


430. Default or other misconduct of 
officer or employe. 

431. Breach of contract guaranteed. 

432. Nonpayment of debt insured. 

434, Liability incurred. 

436. Negligence of insured. 

437. Wrongful acts of insured. 


LIFE INSURANCE. 

438. Cause of death in general. 

439. Death beyond prescribed limits 
of residence or travel. 

440. Time of death, 

441. Death while engaged in un- 
authorized occupation. 

442. Death caused by intemperance. 

443. Death in violation of law. 

444. Suicide. 

447. Proximate cause of death. 

448. Death caused by beneficiary. 


ACCIDENT AND HEALTH IN- 
SURANCE. 
449. What constitutes accident in gen- 
eral. 
450. Diligence required of insured. 
451. Risks and exceptions. 
454. Bodily infirmities or disease. 
455, External, violent and accidental 
means of injury. 
. External and visible signs of in- 
jury. 
7. Poison or contact with poisonous 
substances. 
58. Inhaling gas. 
. Intoxication. 
. Voluntary or unnecessary expos- 
ure to danger. 
2. Violation of the law. 
. Fighting or provoking assault. 
. Intentional injuries. 
. Suicide or self-inflicted injuries. 





Key To The Topical Index 


466. Proximate cause of injury or 
death. 

467. Limitations as to time of death 
or disability caused by accident. 


Extent of Loss and Liability of 
Insurer. 
MARINE INSURANCE: 


468. Actual total loss. 

469. Constructive total loss. 

470. Abandonment. 

471. Partial loss in general. 

477. General average contribution. 

478. Exception of particular average 
or partial loss. 

479. Effect of other insurance. 

480. Amount of interest of insured. 

481. Duties of owners, master, or 
crew after loss. 

482. Salvage. 

483. Repairs. 

486. Wages of crew. 

487. Expenditures. 

490. Damages incurred or paid. 

491. Advances and interest, exchange 
and commissions thereon. 

492. Deductions and offsets. 


INSURANCE OF PROPERTY 
AND TITLES. 

493. Total loss. 

494. Partial loss in general. 

495. Limitation of liability. 

498. Value of property destroyed. 
502. Amount of damage to property. 
503. Amount of interest of insured. 
504. Effect of other insurance. 
505. Duties of insured after loss. 
506. Expenditures. 

507. Loss of rent and profits. 

508. Deductions and offsets. 


GUARANTY AND INDEMNITY 
INSURANCE, 


509. Loss by breach of contract guar- 
anteed. 

511. Loss of debt insured. 

512. Liabilities incurred. 

513. Expenditures. 

514. Damages incurred or paid. 


LIFE INSURANCE. 


515. Amount payable on death. 

516. Amount payable on disability be- 
fore death. 

518. Limitation of liability. 

519. Participation in dividends or pro- 
fits. 

523. Deductions and offsets. 


ACCIDENT AND HEALTH IN- 
SURANCE, 


524. Total disability. 
525. Confinement to house or bed. 
526. Partial disability in general. 
527. Particular injuries specified in 
policy. 
. Immediate, continuous or per- 
manent disability. 
29. Death from accident. 
. Limitation of liability. 
531. Classification of risk. 
Deductions and offsets. 


Notice and Proof of Loss. 


533. Effect of requirements of policy 
in general. 

534, Statutory provisions. 

535. Necessity of notice. 


536. Necessity of statement or proof 
of loss. 
537. Persons who may give notice or 
make proof. 
538. Persons to whom notice or proof 
may be given or made. 
. Time for notice and proof. 
. Protests and surveys on marine 
losses. 
542. Statements or proofs of loss of 
or damage to property. 
543. Proofs of death or injury to 
insured. 
544. Production of documentary cvi- 
dence. 
553. Fraud or false swearing. 
554. Estoppel or waiver. 


Adjustment of Loss. 


563. Effect of provisions of policy in 
general. 

564. Appointment of adjusters. 

565. Powers and proceedings of adjus- 
ters. 

566. Effect of adjustment. 

567. Appraisal or arbitration. 

577. Unauthorized and wrongful acts 
of adjusters. 

578. Refusal to adjust or arbitrate 
loss. 

579. Settlement between parties. 


Right to Proceeds. 


580. Policy payable to owner of prop- 
erty or interest insured. 

581. Policy payable to or for benefit 
of mortgagee of property in- 
sured. 

582. Policy for benefit of parties inter- 
ested in property insured. 

583. Life or accident policy. 

591%. Indemnity insurance. 

592. Policy secures with money 
wrongtu obtained or stolen. 

593. Assignee of policy before loss. 

594. Assignment of claim for loss. 


Payment or Discharge, Contri- 
bution, and Subrogation. 


595. Election to rebuild or replace 
property. 

596. Place of payment. 

597. Time of payment. 

598. Interest on amount of loss. 

599. Mode and sufficiency of payment. 

601. Recovery of payment. 

602. Damages for refusal of payment. 

603. Release or discharge from liabil- 
ity. 

604. Contribution between insurers. 

605. Subrogation of insurer. 


Actions on Policies. 


608. Nature and form of remedy. 

609. Remedy on Lloyds policies. 

610. Statutory provisions. 

611. Grounds of action. 

612. Conditions precedent in general. 

614. Defenses. 

616%. Conelusiveness of adjudication 
in action against insured. 

617. a. 

618. Venue 

619. Special statutory limitations. 

620. Limitations by provisions of pol- 
icy. 

624. Parties. 

625. Process. 
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complaint, or pcti- 


affidavit of 


. Declaration, 
tion. 
. Plea, answer, or 
defense. 
Demurrer. 
. Bill of particulars. 
Presumptions and burden of 


roof. 
‘ Admissibility of evidene. 
Weight and sufficiency of evi- 
dence. 
Amount of recovery. 
. Conduct of trial. 
b ae for jury. 
. Instructions. 
. Verdict and findings. 
. Judgment. 
. Appeal and error. 
675. Costs and attorney’s fees. 


Reinsurance. 


676. Power and right to reinsure risk. 
677. The contract in general. 


680. Premiums. 

681. Cancellation or surrender. 

682. Avoidance or forfeiture of con- 
tract. 

683. Risks and causes of loss, 

684. Extent and liability of reinsurer. 

685. Notice and proof of loss to rein- 
surer. 

686. Actions on contracts of reinsur- 
ance. 


XX. Mutual Benefit Insurance. 


(A) 


(B) 
(Cc) 
(D) 


(E) 
(F) 


CORPORATIONS AND ASSO- 
CIATIONS. 


THE CONTRACT IN GENERAL. 
DUES AND ASSESSMENTS. 


FORFEITURE OR SUSPEN- 
SION. 


BENEFICIARIES AND BENE- 
FITS. 


ACTIONS FOR BENEFITS. 





TOPICAL INDEX 


1. Control and Regulation in General. 


§ 3. POWER TO CONTROL AND REGULATE. 

—The insurance business deals with the public generally, and is subject to regulation 
under the police power of the state, but the regulation must be within reasonable 
limitations. No discrimination against the insurance business different from that of 
any other business impressed with the public interest is warranted in application of 
seeawene by Legislature under the police power. Chicagoland Agencies, Inc. v. 
almer 1.) 

3—Statutes providing that no misrepresentation made in obtaining life policy should be deemed 
material or render policy void unless such misrepresentation actually contributed to con- 
tingency or event on which policy was to become a and wee held constitutional. 
O’Maley v. Northwestern Mutual Life Ins. Co. (Mo.). 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Where statute provided that, if no option was exercised by insured, accumulated reserve 
of life policy should be applied to purchase of extended insurance, amending statute 
allowing insurer to apply reserve to purchase of paid-up insurance or to purchase of 
extended insurance held not retroactive so as to affect policy entered into prior to amending 
statute, since not so intended by Legislature, and, if so intended, it would be unconstitu- 
tional. Amending statute providing that, where insured expresses no option, accumulated 
reserve on life policy might be applied by insurer either to purchase of paid-up insurance or 
to purchase of extended insurance, held not ‘“remedial’’ statute, and hence could not have 
retroactive effect so as to contitutionally apply to policy issued during existence of statute 
requiring reserve to be used to purchase extended insurance, where option was not exer- 
cised by insured. Statute providing that, if no option was exercised by insured, accumu- 
lated reserve should be automatically applied to purchase of extended insurance held con- 
stitutional. Furlong v. National Life & Accident Ins. Co. of Tennessee. (La.) 

4—Provisions in acts providing for qualification and license of insurance agents and brokers 
authorizing review by certiorari of acts of director of insurance in revoking or refusing 
to renew a license were insufficient to validate acts if they otherwise constituted an 
invalid delegation of legislative power. Chicagoland Agencies, Inc. v. Palmer. (IIl.) 

4—Statutes which protect from loss those in any way injured by acts of the insured and 
give them benefit of insurance policies are given liberal interpretation. Roche v. 
United States Fidelity & Guaranty Co. (N. Y.) 

4—Statute providing that policy shall be incontestable not later than two years from its 
date except for nonpayment of premiums held not invalid as limiting and restricting 
insurer’s rights so as to deprive it of its remedy by due course of law within Constitution. 
American National Ins. Co. v. Brawner. x.) + 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Business of common carrier by means of motortruck held “affected with a public interest’ 
authorizing state through its board of insurance commissioners to regulate and — 
rates on premiums charged and paid for contracts of insurance as prerequisite to engaging 
in such business. Under statute authorizing board of insurance commissioners, within 
90 days of effective date thereof, to fix rate of automobile insurance premiums, board held 
not bound by rates and classifications fixed by original order, but could thereafter with- 
draw or change such rates and classifications. Board of Insurance Com’rs v. Sproles 
Motor Freight Lines, Inc. et al. (Tex.) 

10—Statute providing that fire policy issued by ‘ ‘mutual or other” company may contain 
special regulations when approved by insurance commissioner did. not authorize issuance 
of participating policies iby fire insurance stock company, since “or other” as used in 
statute means mutual “or other like companies.”” Under statute providing that any 
variation of an insurer from established schedule of rates shall be uniform in its appli- 
cation to all risks in that class, fire insurance stock company was precluded from issuing 
participating policies, since such policies would cause a different annual rate for same 
risk or similar risks in same class. General Ins. Co. of America v. Ham. (Wyo.). 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20— Insurance company held not subject to state tax as to premiums paid outside state on 
reinsurance policies not issued in state, though policies reinsured were issued in state and 
request for issuance of reinsurance came from within state. People ex rel. Sea Ins. Co., 
Ltd. v. Graves et al. (N. Y.). woes 


II. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 33. CAPITAL AND STOCK. 

33—That some of the owners of stock in stock insurance company who sold their stock to 
another insurance company were directors at time of sale did not import fraud or 
improper conduct, as a director or officer does not stand in fiduciary relation to another 
stockholder in respect to his stock, and may transfer it the same as any other stockholder. 
In absence of fraud, overreaching, or deceit, minority interests in stock insurance company 
could not complain of prices at which majority stockholders sold their stock to another 
insurance company. A “share of stock’ in a stock insurance company is a share or 
fractional interest in the corporate enterprise issuing it, and in such form may be freely 
sold or disposed of by its owner, in absence of any prohibition in corporate articles or 
by-laws. elson et al. v. Northland Life Ins. Co. et al. (Minn.) 

§ 34. STOCKHOLDERS. 

34—President and assistant secretary of stock insurance company who had respectively 
presided at and recorded proceedings of regular meeting of stockholders could not complain 
that an adjourned meeting was without adequate notice to them. That no information 
was given complaining stockholders that place of business of stock insurance company 
was to be changed at adjourned meeting held not to invalidate resolution then adopted 
changing place of business, since adjourned meeting is but a continuation of original 
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meeting, and a business may then be transacted which might have been pomnenene at 
original meeti Nelson et al. v. Northland Life Ins. Co. et al. (Minn.). 

§ 35. OFFICER 

35—Acts of new directors elected by majority of stockholders of stock insurance company 
in approving all that had been done at prior meeting, were valid and binding as between 
company and objecting stockholders, on theory such directors were de facto if not de 
jure officers. Nelson et al. v. Northland Life Ins. Co. et al. (Minn.) 

§ 36. FRANCHISES AND POWERS. 

36—Assignment of beneficial interest in life policy held not invalid as to alleged beneficiary 
on ground of failure to comply strictly with policy provisions respecting assignment, since 
ee for change of beneficiaries and assignments are made primarily for insurer’s 
enefit, and, if insurer waives compliance, failure to comply cannot be raised by third 
person. Smith et al. v. Pacific Mut. Life Ins. Co. of California et al. (Neb.) . 


(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 

52—Life insurance company issuing policies which provided that dividends, consisting of 
annual apportionment of company’s surplus earnings, should be made to policyholders 
after premiums were paid for two years which by option could be applied on payment 
of premiums or withdrawn in cash held “mutual company” in which policyholders were 
stockholders. New York Life Ins, Co. v. Kincaid. (Fla.) ee s 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 56. OFFICERS. 

56—Where article of incorporation of mutual insurance company directs that particular act 
os performed by certain officers, power is by clear puetieten Gentes | to others. ee 

Jefferson County Farmers’ Mut. Ins. Ass’n. (Iowa). wen ee , 

£ 73. THE RELATION IN GENERAL. 

73—Soliciting agent for fire insurer held to have acted for other company to which application 
was made for further insurance and for applicants therefor in making such an ennenen 
Home Ins. Co. of New York v. Lake a Gin Co. et al. (Tex.) 

§ 78. SCOPE AND EXTENT OF AGENC . 

78—Agent for insurance company was not a to a soliciting agency because he was 
not registered with the insurance commissioner as required by statute and agent. 
Statutes requiring registering of insurance agents have no effect on their powers to 
bind their principals, and do not change the common law relating to principal and agent. 
Fireman’s Fund Ins. Co. et al. v. Leftwich. (Ark.) 

78—As between beneficiary and insurer, insurer’s collecting agent must be held to ‘have 
possessed apparent authority commensurate with business intrusted to him. Green v. 
American Life & Accident Ins. Co. (Mo.) 

§ 80, AUTHORITY AND DUTIES OF AGENT AS TO INSURER. 

80—Where fire insurer’s agent, to whom facts regarding risk are correctly stated, makes 
erroneous insertion in application, insurer is chargeable with agent’s mistake, regardless 
of whether application is attached to policy. Busch v. West Virginia Ins. Co. (W. Va.) 

§ 81. INDIVII AL, INTEREST OF OFFICER OR AGENT 

81—Where fire insurer’s agent himself is interested in property insured, his own knowledge 
of matters affecting risk will not, ordinarily, be imputed to insurer. Where member 
of firm which represented fire insurer had issued to himself a policy on property in 
which he was not unconditional and sole owner as required by : insurer held not 
chargeable with notice that insured was not sole owner, and hence policy was_ void, 
notwithstanding member of firm representing insurer who had knowledge of condition of 
title was sudhoed by purchaser of such firm when mortgage clause was subsequently 
issued for the policy. Siete et ux. v. American Eagle Fire Ins. Co. et al. (Tenn.) 

§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

(1). In general. 

83(1)—In action against insurance agent for failure to procure fire policy on hay, facts found 
by auditor held to support judgment for defendant based on finding that agent did not 
contract to procure insurance so as to be personally liable for failure so to do. 7 
v. Kimball. (Mass.) . ; 

§ 86. EXTENT AND EXERCISE ‘OF POWERS OF AGENTS. 

§ 87. - IN GENER 

87- ‘Courts. tend towards 7 rather than strict construction of insurance agent’s power. 
New York Life Ins. Co. v. Barton. (Va.)...... 

§ 88. ——- GENERAL OR SPECIAL AGENTS. 

88—Ordinarily, general agent of insurance company stands in stead of company in SANS 
its business. Kentucky Home Life Ins. Co. v. Johnson. (Ky.) ae 

§ 90. EFFECT OF PROVISIONS OF POLICY. 

90—Provisions limiting authority of officer or agent of insurer are valid and must be 
enforced as other provision of policy. Hargett v. Gulf Ins. Co. of Dallas, Tex. (Calif.) 


§ 91. ——- EFFECT OF INSTRUCTIONS TO AGENT. 

91—Powers of local insurance agent are vrima facie coextensive with business intrusted to 
his care, and insurer must be held responsible to party with whom agent transacted 
business for his acts and declarations within scope of employment, even though they 
conflict with his instructions and with the practice generally. Preferred oe Fire Ins. 
Co. v. Neet et al. (Ky.) 

§ 92. ——- EVIDENCE AS TO AUTHORITY. 

92—Finding that insurance agent had full power to bind his principals from time of appli- 
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cation for Ee insurance on cotton stored in pete held justified by enna: Fire- 
man’s Fund Ins. Co. et al. v. Leftwich. (Ark. 

§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—Where insurance agent acting in capacity as real estate broker in sale of property 
advised vendors that their interest would be fully protected by assignment to purchaser 
of fire policies with addition of standard mortgagee clause in vendors’ favor, agent’s 
statements held not binding on insurer, since not made in connection with business of 
insuring property. Dalesandro et al. v. New York Underwriters Ins. Co. (Pa.) 

93—Insurer held not liable to insured for cancellation of life policy, which cancellation was 
consummated through acts of agent who obtained employment with another insurer and 
induced insured to take out insurance with such other insurer, since agent was actin, 
in hostile capacity to his former employer in so doing. Insurer held not liable for breac 
of life insurance contract where, after policy had been delivered to agent, insured was 
induced by agent, who had obtained employment with another insurance company, to cancel 
such policy and obtain another from such other insurance company, and insured obtained 
no policy because of agent’s fraud. McKinney v. Guardian Life Ins. Co. of America. 


(S. C.) 

‘. 95. NOTICE TO AGENT. 
—Generally, information of insurer’s agent acquired within scope of authority reposed in 
agent is imputed to insurer and knowledge of agent is te of insurer. O’Connor 
v. Metropolitan Life Ins. Co. (Conn.) ety earn 

(B) AGENCY FOR APPLICANTS OR INSURED. 

§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Person employed to procure automobile public liability and property damage policy for 
truck operator was agent of operator in procuring policy. Spann v. Commercial Standard 
Ins. Co. of Dallas, Texas. (U. S.) aaa ratatd aes 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. IN GENERAL. 

98—Insurance solicitor who procured fire ,wlicy from local agent of insurers held agent of 
insurers under Kentucky statutes making any one aiding or assisting in transaction of 
insurance business insurer’s agent. Kentucky Macaroni Co. v. London & Provincial 
Marine & General Ins. Co., Ltd. (U. ) 

98—Employer, taking employees’ group insurance policy, is not insurer’s agent, soliciting 
insurance in employees’ state, but employees’ —— in pes and maintaining 
insurance. Connecticut General Life Ins. Co. Boseman, (U. . 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Under proof that insured, who was ill and had been for some time, and who knew that 
he was not entitled to policy, enlisted aid of insurer’s agent to procure it, in such endeavor 
agent did not represent insurer * as to estop it from cotaeing policy ‘void. Offering v. 
Metropolitan Life Ins. Co. 


(N. Y.) 
§ 104. AGNDER TO PROCURE INSURANCE AND LIABILITY THERE- 


104—Builder agreeing with contractor undertaking to erect structual steel for proposed building 
to maintain such insurance as would adequately protect contractor against all personal 
liability claims held not personally liable to contractor for sum paid by it in settlement 
of suit when pending appeal from judgment obtained against it by injured employee, 
insurer became insolvent, since obligation to “maintain adequate insurance’’ did not render 
owner guarantor of solvency of insurer. Kansas City Structual Steel Co. v. Utilities 
Bldg. Corp. (Mo.). , . 

§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT, 

§ 108. IN GENER 

108—Authority to procure ais does not of itself carry with it authority to effectuate can- 
cellation of policy. Retention of policy by a procuring policy does not give agent author- 
ity to cancel policy. Surrender to insurer o automobile — liability and property damage 
olicy by agent procuring policy did not warrant belief on part of insurer that agent 
had authority to cancel policy. That agent procuring automobile public liability and 
property damage policy sent in report of accident did not imply that agent had authority 
to cancel policy. Spann v. Commercial Standard Ins. Co. of Dallas, Texas. (U. S.). 

§ 112. RATIFICATION. 

112—Insured’s alleged ratification of unauthorized cancellation of automobile public liability 
and property damage policy after rights of third party had accrued under policy could 
not destroy such _ third are rights. sous v. Commercial Standard Ins. Co. of 
Dallas, Texas. (U ay ee iene oie ; F cane wae 


IV. Insurable Sindee 

§ 114. NECESSITY IN GENERAL. ' 

114—Policy is not enforceable in favor of beneficiary unless beneficiary has insurable interest 
in subject-matter. Cooper’s Adm’r v. Lebus’ Adm’rs. (Ky.) 

114—That named beneficiary in life policy may not have had insurable interest in life of 
insured was not available as defense to insurer in action against it by such beneficiary 
in absence of an adverse claim to proceeds of policy. Southern Life & Health Ins. Co. 
v. Ramirez. (Tex.) aa died wea ae wel 

§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 

(1). Nature and extent of interest. 

115(1)—An equitable title or interest of such a character that, if property be destroyed, loss 

will necessarily result to the insured, is an “insurable interest,” and insured has same 
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right of recovery under fire policy as if he had legal title. Kozlowski et al. v. Pavonia 
Fire Ins. Co. ) 

115(1)—Insurable interest in property is created only through ownership, rightful possession, 

acquisition of lien, or in a similar manner, and cannot be created throug contract 

ween insured and insurer, since such contract would be mere wagering agreement. 

Price v. United Pacific Casualty Ins. Co. (Ore.) 


(2). Persons having insurable interest in general. 
115(2)—Insured holding such relation to property that its destruction by fire would result in 
pecuniary loss to him has an insurable interest in property. Farmers Mut. Fire Ins. 
es a ny PU, - Ong OL aa a ee hcp ecesy owe Ale UA Ripa a Wis Ow oe BUR BAR Sib’ 
115(2)—Bare title of grantee to whom owners conveyed property with verbal understanding 
that grantee would reconvey to owners at their request was suf§cient to constitute 
“insurable interest.’’ Trustee has insurable interest although he has no personal interest 
in property. Citizens State Bank of Clare v. State Mutual Rodded Fire Ins. Co. (Mich.) 
115(2)—That agent held naked legal title did not destroy equitable ownership of property by 
principal for whom agent purchased property and principal had an “insurable interest” 
in the property under fire policy. Equitable owner of property is entire and sole owner 
as regards right to obtain fre insurance thereon, and one holding bare legal title has no 
“insurable interest.”” Agent who purchased property for endiediceed principal and took 
legal title in agent’s named had no “insurable interest’ in the property under fire policy. 
i i rr, | MD ons cuca d's 6 a5 AcE MRSS > LA ab ealenCahE ss hes REED CEH S 
115(2)—Father of minor owner of automobile who was principal owner of company in 
connection with business of which minor used automobile and who had signed conditional 
bill of sale for automobile and company of which father was principal owner held to have 
insurable interest in minor’s automobile. Hinton v. Carmody et al. (Associated Indem- 
nity Corporation, Garnishee). (Wash.) .................-. 
(3). Warehousemen and other bailees. 
115(3)—Receiver who held rope on consignment, and who agreed with owner to insure rope 
against fire, held not precluded from recovering on fire policies because receiver was 
not expressly authorized by court appointing him to make contract for consign- 
ment of such rope, since, having agreed to insure property, he was liable to_owner 
whether he was bailee as receiver er in his individual capacity. saeeapees & London 


& Globe Ins. Co. v. Crosby. (U. 


(5). Mortgagor and mortgagee. 
115(5)—-Mortgagor may insure his interest in mortgaged property without regard to that 


of mortgagee, and is protected after foreclosure and | Groughout period of redemption. 
Malvaney v. Yager et al. (Mont.) 


(7). Interest of husband in wife’s property. 

115(7)—Under burglary policy providing that insurance should apply to all property owned 
by husband or any permanent member of his household, husband held without insurable 
interest in wife’s diamond ring, and hence not entitled to maintain action on policy for 
theft of ring for his own benefit. Price v. United Pacific Casualty Ins. Co. (Ore.) 

§ 116. t= INTEREST IN HUMAN LIFE OR HEALTH. 

Bs n genera 

116(1)—“Insurable interest” in subject-matter required to authorize beneficiary’s recovery 
on policy exists where beneficiary will derive pecuniary benefit from preservation of 
subject-matter or will suffer pecuniary loss on happening of event insured against, whether 
personally or as a representative. Contract whereby beneficiary built restaurant and 
filling station to be run by insured for one-half of profits and rented property to insured 
gave beneficiary “insurable interest” in life of insured. Caeper's Adm’r v. Lebus’ 
I ED Sok a 26s wb weales oO Si Rae KML Bak a RS 

116(1)—Insurable_ interest does not arise from relationship alone, but “relationship must be 
such that beneficiary has reasonable right to expect some pecuniary advantage from 
continuance of insured’s life. Grandaunt held not to have insurable interest in life of 
grandnephew on ground that she had reasonable expectancy of financial assistance from 
grandnephew in her later years, where grandaunt had free aided in supporting grand- 
nephew. Bush v. Victory Industrial Life Ins. Co. (La.) 

(2). Parent and child. 

116(2)—Relation of stepmother and stepson held not to create an “insurable interest” of 
stepmother in life of stepson. Commonwealth Life Ins. Co. v. Wood’s Adm’x. (Ky.). 

116(2)—Parent may take oy on life of minor child. Novosel et al. v. Sun Life Assur. 

‘o. of Canada et al. 

116(2)—Parents can take out policy on life of child for their own benefit by having themselves 
named as beneficiaries therein and leaving out of policy right to change beneficiary, 
since right of originally Comgeetes beneficiary of such policy become vested. Novosel 
etal. v. Sun Life Assurance of Canada et al. (Wyo.) 

(5). Creditors. 

116(5)—A pplication for and issuance of life policy to beneficiary as security for debt of 
incanel is not “wagering scheme,’ where amount of debt and face of policy are not 
out of proportion to each other. Debt of $20 due by grandnephew to grandaunt held 
not to give grandaunt an insurable interest in life of grandnephew to extent of $168 
life policy, where there was no causal connection between existence of debt and applica- 
tion for policy. Grandnephew’s knowledge and approval of policy on his life which had 
been applied for by his grandaunt and premiums on which had been paid by her, and his 
intention to reimburse grandaunt for —_pae, held not to give grandaunt insurable 
interest in grandnephew’s life. Bush v. Victory Industrial Life Ins. Co. (La.) 
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§ 118. INSURANCE WITHOUT INTEREST. 

§ 119. —— WAGERING POLICIES IN GENERAL. 

119—Life policy taken out by insured which names as beneficiary a person who has no 
interest in life of insured is not void as ~——— contract,’ or as against public policy. 
Bush v. Victory Industrial Life Ins. Co. (La. 

§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 

121—Person has right to procure insurance on his own life and assign policy to another who 
has no insurable interest in life insured, provided assignment is not executed 7 “~ 
of cover for wager policy. Adcock v. Mandeville Mills. (Ga.) ; 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

122—Assignment of life policy to one having no insurable interest in life of insured when not 
made in bad faith and with intention that it is to be used_as mere cover for wager policy, 
is not against public policy and is valid. Travelers’ Ins, Co. v. Reiziz et al. (U. S.) 

§ 123. EXTINGUISHMENT OF POLICY. 

123—Standard mortgage clause of fire policy, in favor of beneficiary of trust deed, held 
extinguished after purchase of trust property by beneficiary in satisfaction, or satisfaction 
pro tanto of mortgage debt. Burner et al. v. Mutual Protective Ass’n of West Virginia. 


(W. Va.) 


¥.: Contrast in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—Contract of insurance on property is purely personal engagement by which insurer, for 
consideration paid, agrees‘to indemnify person insured against loss arising from damage 
te te and does not run with property insured. Indiana Mut, Cyclone Ins. Co, v. 

inarc Ind.) 

124—Valid insurance policies may be divisible where there are " separate premiums paid for 
different classes of insurance. Dominique v. Washington Nat. Life Ins. Co. (La.) 

124—A life policy is a contract evidencing a mutual agreement between insurer and the 
insured. Furlong v. National Life & Accident Ins. Co. of Tennessee. (La.) 

124—-Fire insurance contract is personal contract with the insured and not on the property. 
Stevens v. Steck et al. (Mont.) 

124—Life policy which provided that, if emergency fund should become exhausted, policy- 
holders would be required to pay additional premiyms, and which policy was issued by 
insurer whose charter authorized insurer to call for additional premiums during any 
premium period if premium provided for would be insufficient to meet requirements of 
policy, held an “assessment policy,” forfeitable on default in premium. That during 
8 years that life policy was in force emergency fund was not depleted so as to require 
insurer to exercise right of assessment held not controlling on question whether policy 
was assessment policy forfeitable on default in premium. On question whether policy 
was assessment policy, provision for levying of additional assessments on policyholders 
held not invalid on ground that no officer was designated to do so, where, under policy, 
insurer was to make additional assessment when exigencies of situation required it. 
Beneficiaries of life policy which was claimed by insurer to be an assessment policy 
having no extended insurance value could not claim that policyholders were not obliged 
to respond to call for additional premiums or assessments, where contract was not merely 
between insured and insurer but was also between insured and all other insured. 
Insurer held not precluded from claiming that life policy was an assessment policy on 
ground that clause providing for assessments was hidden in middle of paragraph and 
was calculated to mislead insured, where lines on first page of policy were farther apart 
than those on second page where clause appeared, and type on first page was slightly 
larger than that on second page, but both pages were legible. Keen et al. v. Bankers 
Mutual Life Co. (Mo.) 

124—Parties to employers’ liability policies have right to insert provisions in policies which 
define and make clear limitations upon their liability, and obligations of each party thereto. 
Blessing v. Ocean Accident & Guarantee Corporation. (Ore.) ; 

124—Requisite elements of a contract of insurance are: Subject-matter, risk or contingency 
insured against and duration thereof, promise to pay or to indemnify in a fixed or 
ascertainable amount, consideration for the promise, known as the premium, and the 
period of payment thereof, and an cmrestaes or meeting of the minds of the parties. 
American National Ins. Co. v. Brawner. (Tex.) 

124—Where statute gave full and complete definition of life insurance company ‘and accident 
insurance company, no other definition could be considered in determining whether any 
other organization of persons or capital would constitute such insurance companies. 
Inter-Ocean Casualty Co. v. Lenear. (Tex.) 

§ 125. WHAT LAW GOVERNS 

(2). Place of contract. 

125(2)—Ohio law controlled enforceability of life policy issued on application executed and 
delivered in Ohio, by Kentucky resident, premiums on which were paid in Ohio. Cooper’s 
Adm’r v. Lebus’ Adm’rs. (Ky.) .. 

125(2)—Validity of industrial life policies insuring resident of New Jersey, in which state 
policies were applied for and premiums paid to agent of insurer, which was New York 
corporation with home office in New York City, where policies were issued and sent 
without conditions precedent to delivery to insurer’s New Jersey agent, held governed by 
law of New York, so that evidence of conversations with agent were admissible to show 
waiver of clause avoiding policies for unsound health of insured at time of issuance. 
Jones v. Metropolitan Life Ins. Co. ws 

125(2)—Policy insuring employer, doing business in Rhode Island, ‘against damage liability, 
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was Illinois, and not Rhode Island, contract, where contract was not made in Rhode 
Island and policy was countersigned by insurer’s authorized agent in Illinois, which was 
last act necessary to its validity. Policy insuring employer, doing business in Rhode 
Island, against damage liability, which was countersigned by insurer’s authorized agent 
in Illinois, was not Rhode Island policy because of statute requiring foreign insurance 
companies to make insurance contracts only through resident agents, since violation 
would not make contract invalid. Martin v. Zurich General Accident & Liability Ins. 
Co., Limited. (U. S.) . ; pale 

125(2)—Liability policy executed and delivered in Illinois, which was _uni'ateral contract 
and of no Lasting force until delivery to insured in Illinois, held Illinois contract and 
not Rhode Island contract, and unaffected by Rhode Island statute in_so far as statute 
was applicable of its own force only to Rhode Island contracts. Martin v. Zurich 
General Accident & Liability Ins. Co. Ss.) 

125(2)—-Employees’ group insurance policy, i f ) 
wherein policy was applied for and delivered and first premium paid, held governed by 
Pennsylvania law, as expressly provided in application for policy and insurance certificate 
issued to and accepted by employee of such corporation’s subsidiary corporation in Texas. 
Insurance contract is ordinarily considered to have been made in state wherein policy was 
applied for and delivered and first premium paid. Connecticut General Life Ins. Co. v. 
Boseman. (U. S.) ania eee : sted ee. os 

§ 127, EXISTENCE AND CONDITION OF SUBJECT-MATTER. : 

127—Acceptance of automobile liability policy and payment of povane after happening of 
accident without disclosing such fact to insurer would be fraud upon insurer rendering 
insurance contract void. Where local agency on January 20, 1928, wrote to insurer 
requesting issuance of policy to cover automobile used for private livery, and insurer on 
January 21st wrote policy which agency received on January 22d, such policy held not 
to cover liability for accident which occurred on January 20th, whether contract was 
effective as of January 21st or as of January 22d, where insured failed to notify agency 
or insurer of increased hazard because of accident and insurer acted in ignorance of 
changed condition. Millar v. New Amsterdam Casualty Co. (N. Y.) ; 

§ 128. EXECUTORY AGREEMENTS TO INSURE. 

(2). Actions on agreements. 

128(2)—Violation of penal statutes prohibiting life insurance companies from making dis- 
crimination between policyholders does not render contract either illegal or void. O’Maley 
v. Northwestern Mutual Lif> Ins. Co. (Mo.) 5 

§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL, 

129—Where agent issuing policies had authority to bind insurers as of the time of application, 
neglect of insurers to register him as their agent with insurance commissioner as required 
by statute held no defense to action by insured on a policy written by agent. Fireman’s 
Fund Ins. Co. et al. v. Leftwich. (Ark.) 


129—Under provisions of automobile liability mg 2 that agent of insurer could not waive 


any terms of policy and of application for transfer of insurance that agent had no 
authority to make agreements contrary to terms of application, insurer’s agent held without 
power to bind insurer beyond terms of policy. Dobranski et al. v. Lincoln Mut. Casualty 
Co. (Mich.) ; sitet ie ssecuatine toa cate fateh aii EEE EEN TIN ee Ee 
129—Where insurance agent advised persons seeking fire policy that he could not write such 
policy but would telephone insurer, such persons relied at their peril on any act of 
rou agent in excess of his authority. Hartford Fire Ins. Co. v. McAvoy et al. 


§ 130. oe o OFFER AND ACCEPTANCE. 
(1). n general. 
130(1)—To constitute contract of insurance, whether verbal or written, there must be an 
agreement upon essential matters of subject-matter, risk insured against, rate of 
premiums, duration of risk, amount of insurance, and identity of parties. Preferred 
Risk Fire Ins. Co. v. Neet et al. (Ky.) VR PS PETS ee ee 
130(1)—Applicant for insurance is entitled to benefit of any ambiguity in provisions of 
printed premium receipts evidencing payment of first premium and making policy 
effective from date of application. Corning v. Prudential Ins. Co. of America. (N. Y.) 
130(1)—Allegations in insurer’s answer to suit on life policy that policy never became effective 
because application was not signed by alleged insured, nor by her authority, but was 
signed by beneficiary who fraudulently misrepresented physical condition of insured, 
held to state valid defense, statute providing for incontestable clause being inapplicable. 
American National Ins. Co. v. Brawner. (Tex.) sures 


(2). Necessity of acceptance and approval. 
130(2)—Life insurer held not liable on preliminary recipt conditioning existence of insurance 
from date of application on insurer’s acceptance of application and applicant’s sound 
health, where application was rejected before applicant’s death and applicant was not in 
sound health, though premium, tendered by defendant, had not been returned to insured 
or his representative. La Barre v. Prudential Ins. Co. of America. (Ill.)............. 
130(2)—Where receipt evidencing gem of first premium on life policy stated that insur- 
ance should take effect from date of application, provided application was approved at 
home office of insurer and same provision appeared in application, policy applied for 
held not to have become effective and not enforceable where application was declined 
by insurer with reasonable promptness. Corning v. Metropolitan Tife Ins. Co. (N. Y.) 
130(2)—In action against insurer for breach of contract to furnish fire policy, evidence as 
to whether such contract was made with insurance agent held insufficient for jury, where 
agent was without authority to make such contract and advised plaintiffs of his lack of 
authority. Hartford Fire ) S Co. v. McAvoy et al. (Okla.) seat heas 
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(3). Effect of provisions of policy. 
130(3)—Under provision of receipt for first premium on life policy that insurance would be 
effective as of date of application if approved by insurer at home office, formal wee 
by insurer at home office or issuance and delivery of formal policy held unnecessa 
approval could be inferred from retention of premium. Reck v. Prudential Ins. So 
America. (N. J.) 
(4). Effect of delay. 
130(4)—Mere delay in acting on application does not create contract of insurance. What 
is a reasonable lapse of time within which insurance agent should have communicated 
information regarding application to insurer is within sound discretion of trial court. 
Lucas v. Metropolitan Life Ins. Co. 
130(4)—Insurer, issuing receipt for first month’s premium on life policy providing that 
insurance would take effect on date of application subject to approval and acceptance of 
application by —- at home office, and that insurer would return premium if it 
declined to accept policy, held required to manifest intention to_decline policy by return 
of premium within reasonable time. Reck v. Prudential Ins. Co. of America. (N. J.) 
(7). Offer to insure and acceptance. 
130(7)—Where insurer rejected application for life policy and forwarded different policy 
to district office to be offered applicant, such substituted policy held not to have become 
enforceable contract where not accepted by neeenete Cee v. Prudential Ins. Co. of 
America. (N. Y.) 5 . 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Contract insuring tobacco against fire was not invalid because it was in parol. 
An oral contract of insurance may be regarded as complete and binding upon presumption 
that it was made in contemplation of a policy containing terms and conditions in custo- 
mary use. Absence of agreement between parties to oral contract of fire insurance on 
tobacco as to amount of premium held not to invalidate contract, since, fire insurance 
rates in any particular community and on_ specific property being uniform and standard, 
law implied promise to pay whatever premium was so chargeable. Absence of agreement 
between insured and agent as to particular company to carry risk of proposed fire 
insurance on tobacco held not to invalidate policy, where agent, although he represented 
three companies, represented only one company which insured tobacco, and had promptly 
designated such company as insurer. That parol contract for fire insurance on tobacco 
provided for coverage until tobacco should be removed from barn held not to invalidate 
policy on ground definite date of expiration was lacking, since insuring tobacco while in 
barn had well-known meaning and was accomplished by issuing policy to embrace stated 
term and canceling it to measure exact period, and parties would be presumed to have 
contemplated such a coverage. Preferred Risk Fire Ins. Co. v. Neet et al. (Ky.) 
131(1)—Insurance contract may be implied from circumstances as well as by written papers 
and oral agreement. Reck v. Prudential Ins. Co. of America. (N. 
131(1)—In Florida, oral contracts of insurance are valid. Hartline v. Mutual Ben. Health 
& Accident Ass’n. (U. S.) : Sah ane 
(2). Authority of agent. 
131(2)—Agent, taking insurance applications for company accustomed to issue policies cover- 
ing period from date of application, has implied or apparent authority to make valid . 
preliminary insurance contract effective from making of application until its acceptance 
or rejection. Insurance company’s agent, knowing of company’s custom of issuing policies 
covering risk from date of application for insurance, had implied or apparent authority 
to make preliminary hail insurance contract effective from making of application therefor. 
Hail insurance, for which application was made to insurance company’s agent, orally 
promising applicant that company, which was accustomed to date policies as of day on 
which application was signed, would be bound from such date, and taking premium note 
drawing interest therefrom in case of default, held effective from such date, on which 
application was mailed to company, which ‘rejected it after loss. Boever v. Great 
American Ins. Co., N. Y. (Ia. 
131(2)—-Agent of accident insurer with authority to act as insurer for purpose of contracting 
could orally agree on present insurance in consideration of premium then paid and 
interpret provision of application that policy should not be binding until accepted by 
insured while in good health, free from injury, as requiring only agent’s acceptance of 
application then and there, and insured’s acceptance of policy as agreed on. Receipt 
indicating that accident insurer might decline to issue insurance, in which case premium 
was to he returned by agent, would not necessarily mean that agent could not confirm ad 
interim insurance or accept application, if in fact he had such authority, especially in 
view of fact that receipt contained notation that it was for balance on policy written on 
designated date, indicating closed transaction. Hartline v. Mutual Ben. Health & 
Accident Ass’n. (U. 


(3). Merger in policy subsequently issued. 
131(3)—Owner of tobacco crop entering into oral contract for fire insurance covering tobacco 
until it should be delivered from barn held not bound by policies delivered to them 
providing for coverage for four-month period only, since where there is only an attempt 
to issue a written policy in place of an oral contract, such pelicy, because of lack of 
consent, does not become valid and oral contract continues in force. especially where 
watten contract contains material errors. Preferred Risk Fire Ins. Co. v. Neet et al. 


y.) Nedass 
131(3)—Oral agreement between insured’s vendor and insurer’s agent to protect insured 
vendee’s interest in property held no longer to exist, having been merged in fire policy, 
which therefore constituted basis of any recovery by vendor, who stood in insured’s shoes 
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because of assignment of insured’s interest. Rossbach vy. Continental Ins. Co. of City 
of New York. (Mic p 

§ 132. BINDING SLIPS OR MEMORANDA. 

132—Extension or covering clause is contract of present insurance. “Binder’’ or “keep 
covered” contract issued by insurer need not express any consideration, since there is 
implied agreement to pay usual premium. Globe & Rutgers Fire Ins. Co. vy. Liberty Bell 
Ins. Co. et al. (Cal. 

132—Interim certificate issued to holder of fraternal benefit policy by old line insurance 
company, which was reinsuring fraternal benefit policies, whereby holder was protected 
in amount equivalent to that provided under fraternal policy until effective date of new 
policy, did not bar defense of suicide in suit on new policy to same extent that such 
defense was barred under fraternal policy. Williamson v. American Ins. Union, Inc. 


(Tll.) 
§ 134. PAPERS ACCOMPANYING POLICY. 
(1). In general. 
134(1)—Purpose of statute requiring every life policy to contain entire contract between 
parties is to impose upon insurer duty of setting forth entire agreement as well as every 
statement or representation which induces making and_upon which insurer a? if it 
is to be available as defense. Hurley v. John Hancock Mut. Life Ins. Co. ee 
(3). Compliance with requirement as to attaching application and ee thereto. 
134(3)—Insurer could not avoid liability on nonmedical examination life policy on ground 
that statements in application were willfully false and intentionally misleading, where 
policy provided that no statement should avoid policy unless contained in application, and 
—— copy of application was indorsed on or attached to policy when issued, and 
ep — was not so attached or indorsed. Thompson vy. Prudential Ins. Co. of America. 
inn.) re ee bi ere 
§ 136. ony IVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Where insurance agent having authority to bind his principals as of the time of 
application, contracted to insure stored cotton against fire as of that time, and policies 
were prepared but not delivered by principals because subsequent to application_property 
was destroyed, policies were effective since physical delivery was unnecessary. Generally, 
where an insurer takes a risk to commence previous to the actual date ‘of the policy 
and property is destroyed before policy is delivered, insurer will be bound in absence of 
fraud. Fireman’s Fund Ins. Co. et al. v. Leftwich. (Ark.) 
(2). Sufficiency and effect of delivery. 
136(2)—Where definite contract has been accepted by both parties, evidenced by execution 
and issuance of policy with no conditions precedent to be performed, and nothing further 
to be done but transmission to insured, delivery to soliciting agent of company for 
transmission to insured is delivery to insured. Mailing to agent of insurer, or to insured, 
is sufficient delivery of policy so as to make contract of insurance effective. Jones v. 
Metropolitan Life Ins. Co. 
136(2)—Delivery of policy to agent was a constructive ‘delivery to ‘insured, notwithstanding 
policy was never actually in insured’s possession. McKinney v. Guardian Life Ins. Co. 
of America. (S. C.) : ; “s8 : 
136(2)—Fire policies held effective, although insurers’ agent delivered them to insured 
without taking up old policies, in violation of instructions, where agent had authority 
generally to deliver policy he had solicited, since he was acting within apparent scope 
of his authority. Kentucky Macaroni Co. v. London & Provincial Marine & General 
Ins. Co., Ltd. (U. S.) : 


(4). Effect of condition as to delivery while niial is in good health. 

136(4)—Provision of life policy that policy should not take effect unless insured was in 
good health on date of payment of certain premium is enforceable as warranty and 
breach thereof relating to such condition of health as increases risk of loss is fatal to 
recovery on policy whether or not insured knows of character or nature of disease. 
Insurer held not liable on life policy providing that policy should not take effect unless 
insured was in good health on date of payment of certain premium, where medical 
evidence showed that prior to issuance of policy insured was suffering with incurable 
cancer which would materially shorten his life. &tna Life Ins. Co. v. Norfleet. (Ala.) 

136(4)—Provision in life policy, that if applicant was not in sound health at date of delivery 
of policy insurer could within two years thereafter come policy void, held not applicable 
where insurer claimed that applicant had disease and had falsely, with intent to obtain 
policy, answered questions in application as to his health, even though application was 
not attached to policy, since such provision relates to change in appliant’s condition 
between time of application and delivery of policy. National Life & Accident Ins, Co. 
v. Williams. (Ga.) 

136(4)—Life insurer held not liable on preliminary receipt conditioning existence of 
insurance from date of application on insurer’s eee of application and applicant’s 
sound health, where application was rejected before applicant’s death and applicant 
was not in sound health, though remium, tendered by defendant, had not been returned 
to insured or his representative. La Barre v. Prudential Ins. Co. of America, (Ill.) 

136(4)—-Where life policy provided that it might be declared void by insurer if insured was 
not in sound health on date of its issuance, insurer held not liable where great weight 
of evidence showed that insured on date of application and date of policy was not in 
sound health, but was suffering from tuberculosis and cancer. Janelunas v. Metropolitan 
Life Ins. Co. (IIl.) 

136(4)—Insurer held not liable on life policy which provided ‘that no obligation was assumed 
by insurer unless on delivery of policy insured was in sound health, where evidence 
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showed that insured suffered from tumor or cancer of the uterus on date when policy 
was delivered. Western & Southern Life Ins. Co. v. Persinger. (Ind.) . 

136(4)—Rule that only such unsoundness of health as originates after application for life 
policy containing sound health clause and before delivery of policy will avoid liability 
is inapplicable where application is not accompanied with medical examination or inspection 
by physician. No recovery could be had on life policy containing sound health clause 
where application for policy was not accompanied by medical exemination or inspection 
by physician and insured for some eighteen months before her death had been afflicted 
with tuberculosis. Western & Southern Life Ins. Co. v. Edelen. (Ky.). 

136(4)—Condition in life insurance policy that insured must be in sound health when ‘policy 
is issued to render insurer liable thereon is controlled by statutory provision that no 
misrepresentation in obtaining policy shall be deemed material or render policy void, 
unless matter misrepresented contributed to contingency on which policy was to become due. 
Williams v, Washington Nat. Ins. Co. (Mo.) 

136(4)—Provisions of industrial policy that it should not take effect unless insured was in 
good health upon date of issuance was a condition precedent without compliance with 
which i was no liability under policy. Weddle v. Prudential Ins. Co. of America. 

Nebr. 

136(4)—Provision in industrial life policy requiring that insured must be in sound health when 
policy is issued makes existence of such fact a condition upon which validity of policy 
is dependent. Conlon v. John Hancock Mut. Life Ins. Co. (R. I.) 

136(4)—Insured’s good health on delivery of life peticy was condition precedent to 
effectiveness of policy, regardless of insured’s knowledge respecting his health. Nix v. 
Sovereign Camp, W. O. W. (S. C.) 

136(4)—Provision of industrial life policy that no obligation was assumed by insurer if 
insured was not alive or in sound health on date of policy, or if before date thereof 
insured had been rejected for insurance by any company, or had been afflicted with 
designated diseases, held valid. ‘Sound health,’ in provision limiting insurer’s liability 
under industrial policy, held not to mean perfect health, but to mean, generally, absence 
of any vice or disease in constitution of serious nature, or that had direct tendency to 
shorten life, as contradistinguished from temporary ailment or indisposition. National 
Life & Accident Ins. Co. v. Lewis. (Tenn.) 

136(4)—Where life policy provided that where effective date was delivery date policy should 
take effect only if applicant had not consulted or been treated by physician since his 
medical examination, and insured during such period had had several medical examina- 
tions by different physicians and had been advised to go to hospital because of serious 
case of multiple myeloma, policy held never to have become effective. Wilder et al. v. 
New York Life Ins. Co. (U. S. 

136(4)—Provision in application for accident insurance that it should not be ‘binding ‘until 
policy was accepted by insured while in good health, free from injury, held to require 


acceptance of policy after physical receipt of — policy when issued, so that trans- 


action whereunder application was made did not become existing insurance where no 
policy was issued prior to death of opment. Hartline v. Mutual Ben. Health & 
Accident Ass’n. $.) Saredbens : 


(5). Acceptance and effect therest. 

136(5)—Generally, formal acceptance of policy is not necessary to its effectiveness as between 
insured and insurer, but effectiveness may be ieuptied from acts and conduct. Long v. 
Home Indemnity Co. of New York et al. (La.) 

136(5)—Where life policy provides that it shall not become effective until accepted by 
insured, insured may attach conditions to acceptance of policy and no valid contract is 
created until conditions are complied with, regardless of whether agent a power to 
make such conditional delivery. Illinois Life Ins. Co. et al. v. Sharp. (Okl 

136(5)—Rule that acceptance of fire policy amounts to representation that title is as therein 
stated is subject to exceptions, one of which is that accept: ince must be coupled with 
reasonable opportunity to ascertain contents of policy. Where insurer’s agent drafting fire 
policy had failed to contact insured and had acted on his independent investigation and 
insured was illiterate and incapable of reading contract, insured’s acceptance of policy con- 
taining provision that it should be void if insured’s interest was not unconditional and 
sole ownership held not to amount to representation that title and owner were as stated. 
Dickens et ux. v. St. Paul Fire & Marine Ins. Co. (Tenn.) ; 

136(5)—Insured, in absence of contrary evidence, must be assumed to have read_ policy 
application, and failure to do so is negligence. Equitable Life Assur. Soc. of the United 
States v. Johnson. (U .) ; nee . 


§ 137. PAYMENT OF PREMIUM OR DUES. 


(1). Necessity of payment to bind company. 
137(1)—Consideration for making of contract of insurance is premium to be paid by insured, 
and to constitute a valid contract there must be a promise to pay such premium or it 
must have been paid on making of contract. Brumel v. Hartford Fire Ins. Co. (N. Y.) 
137(1)—Consideration is essential to enforceability of an insurance contract. Adkins v. 
Western & Southern Indemnity Co. (W. Va.) 
137(1)—In absence of provision that hail policy should not be in force until first installment 
of premium should be paid, unconditional delivery of policy constituted it a binding con- 
tract of insurance. Roemke v. Home Mutual Ins. Co. (Wis.) ' 
(3). What constitutes payment in general. 
137(3)—Receipt of application and first premium on life policy and issuance of receipt therefor 
by agent of insurer held act of insurer of which insurer could not be Sense to cage. 
Reck v. Prudential Ins. Co. of America. (N. J.)............ ‘ 


969 


874 


10 


108 
730 


. 496 





The Insurance Law Journal, Vol. 87 


§ 138. VALIDITY IN GENERAL. 
(1). In general. 

138(1)—Parties to insurance contract may insert any reasonable stipulation therein which 
is not contrary to law, and parties are bound by such stipulation unless party sought 
to be held liable thereon has waived, or estopped himself from relying upon, stipulation. 
Equitable Life Assur. Soc. of the United States v. Skaggs. (Ky. 

138(1)—Proposed term fire policy bearing indorsed option requiring lnsered to pay 100 per- 
cent. of first year’s premium and at his — the subsequent annual premiums at sched- 
uled percentage rates held not illegal on theory that plan would eee 9 between 
all fire insurers. Reed v. General Ins. Co. of America et al. (Ky.). ale 

138(1)—To be effective insurance policy must be binding on both sides. 
Indemnity Co. of New York et al. (La.) 

138(1)—Issuance of life policy for $624 without previous. medical examination of insured 
was authorized under statute. Eckard v. Metropolitan Life Ins. Co. (N. 

138(1)—Inm absence of mistake or fraud, insured cannot claim ignorance of contents of life 

policy. Badgett v. Oklahoma Life Ins, Co. (Okl.) 

138(1)—Insurers may limit or extend coverage at their election. Mutual Ben. Health & 

Accident Ass’n v. Ryder. (Va.) 3 oe 
(2). Discrimination between insurants. 

138(2)—Proposed term fire policy bearing indorsed cption requiring insured to pay 100 per 
cent. of first year’s premium and at his option the subsequent annual premiums at sched- 
uled rates held not to violate statute prohibiting unfair discrimination between risks 
and deviation from established rate schedule which is not uniform. Proposed term fire 
policy bearing indosed option requiring insured to pay 100 per cent. of first year’s premium 
and at his option the subsequent annual premiums at scheduled percentage rates held 


not to violate statute prohibiting os premiums. Reed v. General Ins. Co. of 
America et al. Rab itekes 


(Ky.) 

§ 139. LEGALITY OF OBJECT. 

139—Blessing v. Ocean Accident & Guarantee Corporation. (Ore 

§ 141. nea dn a AS TO DEFECTS OR OBSECTIONS. 

n gene 

141(1)—St atement of insured to insurer's agent in applying for life policy that he had been 
in hospital for five days for operation and had then come home and gone to work and 
so far as he knew that he was in good health held insufficient to charge agent with notice 
that insured was suffering with disease which would materially increase risk of loss so 
as to constitute waiver of provision of policy that it should _not take effect unless insured 
vee i. good health on date of payment of first premium, A®tna Life Ins. Co. v. Norfleet. 
(Ala 

141(1)—Acceptance and retention of premiums did not estop insurer from denying that 
disability clause of group life policy covered plaintiff’s — where policy was never 
effective. Stephenson v. North American Life Ins. Co. Mo.) 

141(1)—Local insurance agent’s knowledge that person ae in fire policy as insured was 
dead and that insurance was for his heirs held imputable to insurer, precluding insurer 
from attacking validity of policy on ground that insured named in policy was dead when 
policy issued. Williams et al. v. Greensboro Fire Ins. Co. 

141(1)—-Where insured at time of accepting automobile liability policy failed to disclose that 
he had had an accident two days previously, cancellation of policy several weeks there- 
after held not so unambiguous an act as to amount to waiver of insured’s fraud in 
securing policy without notifying insurer of increase of hazard, since cancellation might 
have been made on money, that policy was valid eee. Millar v. New Amester- 
dam Casualty Co. (N. ‘ 

141(1)—Applicant need not Tee blank submitted to him by ‘soliciting agent as being 
proper blank for applicant to sign to make contract of insurance effective, but applicant 
may rely upon positive representations of agent. Where insured relied upon representa- 
tions of agent, authorized to solicit transfers of insurance memberships, that insurer was 
taking over all members in good standing regardless of their health, and signed acceptance 
receipt which with insured’s check were retained by insurer until after insured’s death, 
provision of certificate that it should not be effective unless delivered into manual 
possession of applicant while he was still in good health held waived by insurer. Clark 
v. National Aid Life Ass’n. (Okla.).. , 

141(1)—Insurer’s acceptance from vendor of payment ‘of assessment under fire policy issued 
to purchaser, and its sending to vendor of form for proof of loss because of destruction 
covered by purchaser's policy and its receipt of that proof of loss did not constitute 
ratification of oral contract for insurance with vendor. or estop insurer from denying 
existence of such contract. Gross et ux. v. Merrimac, Prairie du Sac, Sumpter, Honey 
Creek and Troy Mutual Farmers Fire Ins. Co. (Wis.) 

(2). Payment of first premium. 

141(2)—-Where insurer delivered public liability policy to insurance broker, who made separate 
arrangements with insured for deferred payment of premium, fact’ that premium was 
anpaid by insured to broker at time of accident or unpaid by broker to insurer held not 
to affect enforcement of policy against insurer in absence of contrary arrangement. 
Hooker et al. v. American Indemnity Co. (Cal.) . Pea ee a 

141(2)—Insurer can waive right to demand payment before delivery of policy. Long v. 
Home Indemnity Co. of New York et al. (La.) : : ; 

(3). By acknowledgment of receipt of premium. 

141(3)—Sole and unconditional ownership clauses of fire policies held not to defeat recove 
for loss of rope which insured, as receiver, held on consignment, where policies failed, 
through mutual mistake, to set forth true contracts between parties because of failure 


970 





Topical Index 


he include clause covering such rope. Liverpool & London & Globe Ins. Co. v. Crosby. 
(4). Estoppel of insured. 
141(4)—Unless he has been misled by act of insurer, person accepting and retaining possession 
of insurance policy is bound to know its contents. Pollock v. Connecticut Fire Ins. Co. 
of Hartford. (Iil.) 
141(4)—Where insurer negligently or knowingly annexes to policy inaccurate copy of appli- 
cation, insured or his beneficiary is not estopped to set up incorrectness of copy by 
retaining policy without protest. Schiller v. Metropolitan Life Ins. Co. (Mass.) d 
$ 142. RATIFICATION OF DEFECTIVE OR INVALID CONTRACT. 
142—Fire nev issued by agent on his own property or roperty in which he has an interest 
is voidable, not void, and hence policy may be ratified. Fire policy issued by agent to 
himself is voidable at option of insurer, and is not binding until ratified by insurer. 
Kisow et ux. v. National Liberty Ins. Co. of America. (Wis.) 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—In suit to reform fire policies on ground of mutual mistake in misdescription of 
insured as owner rather than mortgagee, decrees granting reformation prayed for were 
affirmed by operation of law, where Supreme Court was divided evenly as to whether 
decrees should be affirmed or reversed. Shapiro v. Albany Ins. Co. of New York. 
143(1)—Where evidence did not warrant reformation of life policy by elimination of pro- 
vision making proceeds part of insured’s estate if beneficiary predeceased insured, 
reformation would be denied, since it is only where instrument fails because of mistake or 
fraud that it will be reformed. Stokes et al. v. Stokes et al. (Tenn.) . = : 
143(1)—Where substituted mortgagee forwarded fire policy to insurer for substitution of its 
name in mortgage clause, but insurer attached new mortgage clause with provision, not 
contained in old clause, that failure to give notice of foreclosure should invalidate interest 
of mortgagee, mortgagee held entitled to reformation of clause. Failure of substituted 
mortgagee to read mortgage clause, which insurer attached to fire policy upon mortgagee 
submitting policy to insurer for substitution of its name as mortgagee, held not to estop it 
from seeking reformation where contents of new clause were different from that of old, 
since insured and mortgagee had right to assume that new clause was identical with old 
except for name of mortgagee. Connecticut Fire Ins. Co. v. Oakley Improved Building 
& Loan Co. et al. (U. S.) toe eeeceerccereens . . . tenes 
(3). Fraud and mistake in general. . , 
143(3)—Written instruments, including insurance policies, can be reformed in equity by parol 
evidence for mutual mistake, in advertence, or mistake of one superinduced by fraud or 
inequitable conduct of the other. Williams et al. v. Greensboro Fire Ins. Co. (N. C.) 
143(3)—Insurance policies, like other written instruments, may be reformed in equity in 
cases of mutual mistake. Dickens et ux. v. St. Paul Fire & Marine Ins. Co. (Tenn.) 
(5). As to title of insured. ‘ ‘ 
143(5)—Where insurer’s agent drafting fire policy had failed to contact insured and had 
acted on his independent investigation and insured was illiterate and incapable of reading 
policy, reformation of policy to state true fact that husband and wife, as tenants by 
entirety, and not husband alone, owned property would be granted on theory agent 
intended to state true facts and that husband had understood policy to state true facts. 
Dickens et vx. v. St. Paul Fire & Marine Ins. Co. (Tenn.)............ wees 
(8). Right to reformation. 
143(8)—Insurer held not estopped to refuse to reform automobile liability policy to cover new 
automobile purchased by insured by retention of premium payments made for balance of 
year under old policy, where insurer had refused to transfer old insurance to new auto- 
mobile or to write new policy for less than one year before payments were made. 
Dobranski et al. v. Lincoln Mut. Casualty Co. et al. (Mich.) 
143(8)—Insurer held not entitled to reform life policy on ground that it 
policy applied for or that insurer intended to sell, where premiums had been paid on 
policy for eight years prior to commencement of action. Equitable Life Assurance 
Society of the United States v. Darr. (S. D. 
143(8)—Cross-bill to reform automobile liability policy by insured’s son, who was a third 
party not in — with either of parties to contract, held not maintainable. State 
Farm Mut. Automobile Ins. Co. v. Burwell. la. 
143(8)—Insured held not entitled to reformation of agreement limiting insurer’s liability under 
employer’s liability policy, effective as of beginning of month preceding agreement, so as 
to enable insured to recover amount in excess of such limit i liability arising during 
such month, where, at time of limitation agreement, no specific amount was due the 
assured from the insurer, and where insured paid reduced premiums for that month as 
provided by agreement. Ruston Drilling Co. v. United States Fidelity & Guaranty Co. 
143(8)—Insured’s failure to read fire policies for several months and discover that policies 
failed to cover rope which insured held under consignment held not to bar reformation 
of = so as to include such coverage, where insurers were not prejudiced by failure 
to discover mistake earlier. Liverpool & London & Globe Ins. Co. v. Crosby. (U. S.).... 547 
$ 144. MODIFICATION. 
(1). In general. 
144(1)—Ordinarily, stipulation in policy that, before loss, change therein or in reference to 
insurance thereunder shall be made only by attached writing is reasonable and valid, and 
pater itself may properly limit agents’ 
henix Fire Ins. Co. of New York. ( 119 
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144(1)—Where, after issuance and delivery of bank robbery policy, rider was attached thereto 
restricting coverage on money not under time-lock protection to 15 per cent. of total 
ro insurance without reduction or concession in cost, rider held unenforceable for 
lack of consideration as against insurer’s contention that insurer could have, but did not, 
cancel policy on 30 days’ notice. Mutual promises contained in acceptance by insurer 
and insured of rider to bank robbery policy restricting coverage on money not under 
time-lock protection to 15 per cent. of total robbery insurance held not to constitute 
consideration for attachment of rider, where modification was effected by innocent 
misrepresentation of insuer’s agent as to purpose of rider. Maryland Casualty co v. 
First National Bank of Atlanta. (U. S. 

(2).. Powers of agents and brokers. 

144(2)—Provision in industrial life policy that agent was not authorized to make, alter, or 
discharge contracts held ineffective to preclude recovery where insurer, by requesting 
insured to have a medical examination, and to continue to pay premiums, aa 
pated with agent in extending smaller policy pending issuance of a larger one cTague 
v. Life Ins. Co. of Virginia. (La.) 

144(2)—Ordinarily, stipulation in policy that, before loss, change therein or in reference to 
insurance thereunder shall be made only by attached writing is reasonable and valid, and 
policy itself may properly limit agents’ power to alter it. General agent’s oral agree- 
ment purporting in effect to waive proviso in fire and theft policy covering merchandise 
being transported by public carriers, or by insured’s own trucks, provided trucks were 
used in connection with public carriers, held ineffective as modification of policy, stipulating 
that no agent should have power to waive terms thereof except by attached writing. 
Adalian’s, Inc. v. Fidelity-Phenix Fire Ins. Co. of New York. (U. S.) .... 


§ 145. RENEWAL. 


(1). In general. 

145(1)—Under life policy of term insurance renewable monthly by monthly premium pay- 
ments, providing that insurer might cancel policy by giving written notice and refunding 
unearned premiums paid, insurer held entitled to refuse to renew policy, upon return of 
monthly premium, without thereby becoming liable for return of al ” premiums paid. 

American National Ins. Co. v. Hamilton. (Ark.) 
——— action on renewal fire policy, requested charge that no waiver of plaintiff’s lack 
a poser title to insured property could be based upon acts of agent who had dealings 
wit insured in connection with original policy held properly refused, since rights of parties 
ware controlled by provisions of original policy. National Union Fire Ins. Co. v. organ. 


145(1)—Where accident policy provided that insurance was to be in force for 12 months and 
annually, on payment of premiums, receipt was issued continuing policy in force for 12 
months subject to terms thereof, policy was contract of insurance em hy to year and 
insurer was not bound to renew. Bowling v. AStna Life Ins. Co. (Okla.) 

(2). Powers of agents. 

145(2)—Agent’s alleged oral agreement of extension or waiver of express terms of automobile 
liability policy providing that term of policy was three months subject to an extension 
by indorsement upon policy was ineffectual to extend policy, in absence of proof that 
agent had any authority to make such agreement without indorsement or to waive 
limitations placed in policy upon his authority, or proof that insurer or any officer or 
general agent knew agent had assumed to exercise such authority or any acts by insurer 
justifving insured or broker in relying upon promise of agent. Drennan v. Sun Indem 
nity Co. of New York. (N. Y.) ‘ 

(B) CONSTRUCTION AND OPERATION. 


§ 146. oo OF GENERAL RULES OF CONSTRUCTION. 
(1). n general. 

146(1)—Court must give effect to all Provisions of insurance policy, liberally construed in 
insured’s favor and strictly against insurer. Insurance policies are construed as 
definitely fixing insurer’s liability and measuring insured’s right to recovery. Insurance 
policies are construed as contract definitely fixing insurer’s liability and measuring 
insured’s right to recovery. Volunteer State Life Ins. Co. v. Weaver. (Ala.) 

146(1)—Life insurance contract should be construed with view to accomplish purpose for 
which insurer is maintained and for which members pay premiums. Locomotive Engineers 
Mut. Life & Accident Ins. Ass’n v. Vandergriff. (Ark) 

146(1)—In construction of policy, ascertainment of true cam of parties is paramount object. 
Provisions of policy are not to be so distorted or given forced construction as to attach 
to them meaning evidently not intended by parties, and which would impose upon insurer 
liability or give insured protection not withih intent of parties as ascertainable from their 
contract. Cain v. American Policyholders Ins. Co. (Conn.) 

146(1)—Although insured’s failure to disclose conditions material to risk of which he is aware 
make contract voidable at insurer’s option, where insured has carried policy of insurance 
long enough to acquire equities under its terms, insurer which has frustrated maturity of 
such equities will not later be permitted to construe policy in manner to deprive insured 
of benefits thereof. New York Life Ins. Co. v. Kincaid. (Fla.) 

146(1)—Intent and meaning of parties to insurance contract must be deduced from contract, 
its subject-matter and purpose, and circumstances of parties when they made it, and 
these considerations must prevail over words of contract, unless such intention runs 
counter, to plain sense of binding words of agreement. Insurance contract containing 
inconsistent or ambiguous clauses must be given natural interpretation, looking to other 
peoiee of contract and to its general object and scope, and it cannot be presumed to 

ave been within intention of parties that contract should be given interpretation which 


972 





Topical Index 


some lead to absurd and unreasonable conclusion. Williamson v. American Ins. Union, 

ne, 

146(1)— Terms of life policy measure the obligations and rights of the parties, subject only 
to the common law or the statutes. National Life Ins. Co. of Montpelier, Vt. v. Hood’s 
Adm’r. (Ky.) 

146(1)—Insurance contracts should be enforced as any ‘other contract with reference to all 
legal provisions contained in them. Western & Southern Life Ins. Co. v. Edelen. (Ky.) 

146(1)—Life policy must be read as a whole, and provision affecting a particular condition 
must be applied to modify provision partially covering condition. Ewald v. American Nat. 
Ins. Co. (Mich.) 

146(1)—Contracts of fire insurance are construed as any other contracts. Stevens v. Steck 
et al. (Mont.) 

146(1)—In construing policy, plain and unambiguous language must be given its plain mean- 
ing and policy must be construed as a whole. Hale v. Central Mfrs. Mut. Ins. Co. (Mo.) 

146(1)—Plain and unambiguous life policy will be given effect according to its express terms 
and provisions, notwithstanding that insurer may have erroneously construed policy. 
Rick v. John Hancock Mutual Life Ins. Co. of Boston, Mass. (Mo.) 

146(1)—Where there is no uncertainty as to meaning of insurance contract and contract is 
legal and not against public policy, it will be enforced as made. Shambaugh v. Great 
Northern Life Ins. Co. (Neb.) nee orars ; 

146(1)—Construction of policy is primarily to be sought in its language, but, if intent of 
parties does, not clearly appear, court will consider other matters, such as conditions 
surrounding execution of policy, subject matter of contract, business in which parties 
were engaged at time contract was written, and purpose and object of contract, and will, 
when logically possible, construe — so as to effectuate purpose of contract, which 
is insurance against loss. Sanks et al. St. Paul Fire & Marine Ins. Co. (Nebr.) 

146(1)—In construing language of policy, san is not what insurer intended words to mean, 
but what reasonable person in position of insured would have understood. on anier v. 
Mercantile Ins. Co. (N. H.) 

146(1)—In construing policy, entire policy in all its parts ‘must be considered so that each 
clause shall have effect. City Mortgage Co. St. Paul Fire & Marine Ins. Co. (N. J.) 

146(1)—In construing insurance policy, “ae ‘contract must be considered as a whole. 
Travelers Ins. Co. of Hartford, Conn. v. Leonard. (N. J.) 

146(1)—Law will not better insurance contract or alter contract for benefit of one party and 
to detriment of the other. Insurance contract is enforceable in accordance with its plain 
provisions. Court considers entire policy in all its parts to the end that each clause shall 
have same effect. Krieg v. Phoenix Ins. Co. of Hartford, Conn. (N. J.) 

146(1)—If terms of policy are clear, consistent, and unambiguous, no forced or strained 
construction can be indulged in to give effect to policy. Sovereign ae W. O. W. v 
Howell. (Okla.) ; 

146(1)—Clear and unambiguous language of policy cannot be construed to mean other than 
what it says. Judge v. Prudential Ins. Co. of America. (Pa.) 

146(1)—Where provisions of insurance contract are clear and unambiguous and words thereof 
are used in their ordinary and usual sense. there is no occasion for invoking rules of 
construction. Huff v. Southwestern Life Ins. Co. (Tex.) 

146(1)—Fire policies should be construed so as to determine intention of parties as shown 
by all circumstances. Newark Fire Ins. Co. v. Wood, to Use of Bell et al. (U. S.) 

146(1)—Tnsuranee policy should not be so strictly construed as to thwart its general object. 
Nieman v. A®tna Life Ins. Co. (U. S.) 

146(1)—Reasonable construction must be given to all lawful contracts, including insurance 
contracts. Hunter v. Hollingsworth et al. (Va.) 

146(1)—Insurance policy must be given its usual and ordinary meaning, unless it is apparent 
from reading of whole instrument that different and special meaning was intended or is 
necessary to avoid absurd or unreasonable result. Richards v. Metropolitan Life Ins. 
Co. (Wash.) 

(2). Language of ‘policy. 

146(2)—TLanguage of policy should be construed by its ordinary meaning. Life & Casualty 
Tns. Co. of Tennessee v. De Arman. (Ark.) 

146(2)—Where meaning of insurance contract is plain and obvious, contract should be construed 
as literally provided therein. Daniel v. Jefferson Standard Life Ins. Co. (Ga.) ; 

146(2)—In determining meaning of disability or total disability clauses in insurance contracts, 
their language must be given reasonable, rather than literal, construction. Prusiner v. 
Massachusetts Bonding & Ins. Co. (Ia.) . : mpl 

146(2)—Where language of health and accident policy is ; plain and unambiguous, it must be 
given its ordinary meaning, in view of the intention of the parties. Lewis v. Liberty 
Industrial Life Ins. Co. (La.) 

146(2)—Insurance policy is a contract and, if couched in unambiguous and clear language, 
should be construed as other contracts. Insurance contract which is not uncertain as to 
meaning and is legal and not against public policy will be enforced as made. Omar 
Baking Co. of Nebraska v. Employers Liability Assur. Corporation, Limited, of London, 
England. (Neb.) 

146(2)-—In construing an insurance contract, words used therein will be ‘considered as used 
oe ordinary and popular sense. Stone v. Physicians Casualty Ass’n of America. 
(Neb 

146(2)—Words of policy should be judged in light of understanding of average man, and any 
ambiguities and uncertainties —~ be resolved against insurer. Mansbacher v. Pru- 
dential Ins. Co. of America. (N. 

146(2)—Words employed in contract Se insurance must. be taken and understood in their ‘plain 
and usual sense. Order of Railway Conductors of America v. Gregory. (Tex.) wa 
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(3). Liberal or strict construction. 

146(3)—Where insurance contract is susceptible of two constructions, that favorable to 
insured will be adopted. Court must give effect to all provisions of insurance policy, 
liberally construed in insured’s favor and strictly against insurer. Volunteer State 
Life Ins. Co. v. Weaver. (Ala.) 

146(3)—Rule that policy must be given liberal construction does not justify court in giving to 
language in contract any but its natural —— and ordinary interpretation. Life & 
Casualty Ins. Co. of Tennessee v. De Arman. (Ark.) 

146(3)—Insurance contract of dubious or doubtful meaning should be construed most favor- 
ably to insured, but unambiguous provisions thereof must be construed according to their 
plain meaning. Travelers Protective Ass’n of America v. Sherry. (Ark. 

146(3)—_Rule of liberal construction in favor of insured is applicable only when policy 
presents some uncertainty or ambiguity. Jackson v. Washington Nat. Ins. Co. (Calif.) 

146(3)—Where policy is drawn by insurer and ambiguity arises from its provisions, clauses 
of policy will be construed most strongly against insurer and most liberally in favor 
of insured, and all reasonable doubts arising from ambiguous language will be resolved 
against insurer. Fitzpatrick v. Metropolitan Life Ins. Co. et al. (Cal.) 

146(3)—Where terms of policy are of doubtful meaning, construction most favorable to insured 
should be adopted. New York Life Ins. Co. v. Kincaid. (Fla.) 

146(3)—Insurance policies must be liberally construed in favor of object to be accomplished, 
ambiguities must be construed against insurer who prepared and proposed contract, 
and conflicting provisions must be construed most favorably to insured. Eminent 
Household of Columbian Woodmen v. Vance. (Ga.) . ‘ 

146(3)—Where meaning of policy is doubtful, that construction will be adopted which . 
most favorable to insured. Life & Casualty Ins. Co. v. Smith. (Ga.) 

146(3)—Insurance contract containing inconsistent or ambiguous clauses must be construed 
in light most favorable to insured or his beneficiary. Williamson v. American Ins. 
Union, Inc. 

146(3)—If language of clause in accident policy is reasonably susceptible of two interpreta- 
tions, that interpretation must be adopted which will not defeat claim against insurer. 
Ziolkowski v. Continental Casualty Co. (II 5 

146(3)—If provisions in insurance policy result in ambiguity, inconsistency, or uncertainty, 
forfeiture must be denied, as under such circumstances provisions must be construed 
in favor of insured. Sebal v. Columbian National Life Ins. Co. (Kan.) 

146(3)—Requirement of policy that is merely modal or procedural must be given a liberal 
construction, and insurer will not be deemed in such matters to have intended to exact the 
impossible. Northwestern Mut. Life Ins. Co. yv. Carneal. (Ky.) 

146(3)—Where terms of insurance contract are ambiguous, that construction will be given it 
which is most favorable to insured. Prusiner v. Massachusetts Bonding & Ins. Co. (Ia.) 

146(3)—Health and accident policies must be given a liberal interpretation with a view of 
arriving at just intentions of the parties. Lewis v. Liberty Industrial Life Ins. Co. (La.) 

146(3)—Where two clauses of life policy are conflicting, one most favorable to insured and 
his beneficiary will be determined to be the intent of the parties. Farmer v. Prudential 
Ins. Co. of America. (La.) 

146(3)—Contracts of insurance prepared by insurer are construed strictly ‘against it and 
favorably to insured, and especially so when provisions involve CorteRures. Rothermel 
v. AEtna Life Ins. Co. (Mich.) 

146(3)—Provisions of accident policy are to be liberally construed | so as not to deprive ‘insured 
of benefits intended to be provided. Heald v. AXtna Life Ins. Co. of Hartford, Conn. 


a : 

146(3)—Policy will be construed against insurer and in favor of insured. ‘ Bisen v. John 
Hancock Mut. Life Ins. Co. (Mo.) 

146(3)—Ambiguous accident policy will be construed in light most favorable to insured, ‘Parks 
v. Maryland Casualty Co. (Mo.) .. 

146(3)—Where language of insurance contract is ambiguous, ‘construction ‘most favorable to 
insured must be adopted. Rodefer v. Grange Mut. Ins. Co. of Lewis County. (Mo.) 

146(3)—Where policy is open to different constructions, that most favorable to insured 
must be adopted, but language may not be perverted for purpose of creating ambiguity 
where none exists. Hale v. Central Mfrs. Mut. Ins. Co. (Mo.) 

146(3)—Insurance contracts are construed strictly against insurer and liberally in favor of 
insured. Cacic v. Slovenska Narodna Podporna Jednota, (Mont.) 

146(3)—Subordinate conditions and provisos of health policy limiting liability should be 
strictly construed against insurer, since they limit purpose of principal object for which 
policy was taken out. Thompson v. Mutual Ben. Health & Accident Ass’n. (N. C.) 

146(3)—Policy will be construed strictly against insurer and in favor of insured. Williams 
et al. v. Greensboro Fire Ins. Co. (N. C.) . 

146(3)—While insurance contracts, like other contracts, are to be construed according to sense 
and meaning of terms used and, if clear and unambiguous, their terms are to be under- 
stood in their plain, ordinary, and pular sense, when ambiguous, construction most 
i to insured will be ieotel Schollman v. Prudential Ins. Co. of America. 
(Ne 

146(3)—Insurance policy should be construed most favorably to insured, but courts cannot 
make contracts for parties. Kelly v. Prudential Ins. Co. of America. (Nebr.) 


146(3)—Although doubt and ambiguity in an insurance policy should be resolved in jose 
of insured, terms of policy may not be distorted from their natural meaning. Stone v. 
Physicians Casualty Ass’n of America. (Neb.) 


146(3)—When language in policy is ambiguous, indefinite, or its Provisions are in seeming 
conflict, such language should be construed most strongly against insurer, which with 
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great care had chosen language in which policy is couched. Hemmer v. Metropolitan 
Life Ins. Co. (Nebr.) 

146(3)—Construction of words in policy presents question for court and not for jury as to 
what a reasonable person in insured’s position would understand words to mean, and in 
answering question, an external standard is to be adopted, and no presumption is to 
z indulged in fo for the benefit of either party. McGinley v. John Hancock Mutual Life 
ns, Co. 

146(3)—Policy will be liberally construed in favor of insured so as to uphold contract. City 
Mortgage Co. v. St. Paul Fire & Marine Ins. Co. (N. J.) 

146(3)—Doubtful provisions of life policies will be construed strictly against company. Travel- 
ers’ Ins. Co. of Hartford, Conn. v. Leonard. “J 

146(3)—Where language of automobile liability policy is susceptible to two constructions, that 
more favorable to insured will be adopted. Forfeitures are not favored. Toub v. Home 
Indemnity Co. of New York. (N. delnceamcnn 

146(3)—Courts liberally construe insurance policies to uphold contract, construe conditions 
creating forfeitures most strongly against insurer, and never extend such conditions 
beyond strict words of policy. ourt will never seek construction sustaining forfeiture 
clause in insurance policy if one which will defeat it is reasonably deducible from terms 
and words used to express it. Krieg v. Phoenix Ins. Co. of Hartford, Conn. (N. J.) 

146(3)—Doubtful or ambiguous provisions of life policy must be construed favorably to insured 
and against insurer preparing policy. Rosenthal v. Equitable Life Assur. Soc. of the 
United States. (N. Y.) 

146(3)—Words of policy should be judged in ‘light of understanding of average man, and any 
ambiguities and uncertainties should be resolved against insurer. Mansbacher v. Pru- 
dential Ins. Co. of America, (N. 

146(3)—Where condition in policy is susceptible of ‘two interpretations, ‘it should receive 
interpretation most favorable to insured, since insurer is responsible for language used 
therein. Massachusetts Bonding & Ins. Co. v. Rutley Const. Co., Inc. (N. Y.) 

146(3)—Forfeiture clause of life policy is to be construed most strictly against party seeking 
its enforcement, and, where susceptible of more than one meaning, that meaning which is 
favorable to insured must be adopted, subject to rule that meaning of contract is to be 
ascertained under ordinary rules of construction. Badgett v. Oklahoma Life Ins. Co. 
(Okl.) 

146(3)—Clauses in policy are to be read and construed in their plain, ordinary sense, ‘and 
not by creating strained doubt or ambiguity and then resolving it in favor of insured. 
Lyford v. New England Mutual Life Ins. Co. (Pa.) 

146(3)—Doubts as to meaning of policy are to be resolved in favor of insured. Judge v. 
Prudential Ins. Co. of America. (Pa.) ‘ 

146(3)—Insurance contract will, if possible, be construed to protect ‘insured; doubts being 
resolved in insured’s favor. MacDonald v. Pennsylvania Mutual Life Ins. Co. (Pa.) 

146(3)—Life policy must be liberally construed in favor of insured so as not to defeat 
without necessity his claim to indemnity which in obtaining insurance it was his object 
to secure, and when words are without evidence susceptible of two interpretations, that 
which would sustain insurance claim and cover loss must in preference be adopted. 
Newberger v. New York Life Ins. Co. (R. I.) 

146(3)—Rule that forfeitures are not favored applies to forfeiture of insurance contracts. 
Where terms of insurance contract are ambiguous, terms must be construed favorably to 
insured. General American Life Ins. Co. v. Day. (Tex.) 

146(3)—Ambiguity in insurance contract will be resolved in favor of insured if provisions 
warrant such construction. Southwestern Life Ins. Co. v. Brooks. (Tex.) 

146(3)—When language of accident policy is susceptible of different constructions, that one 
must be adopted which is most beneficial to insured. Order of Railway Conductors of 
America v. Gregory. (Tex.) 

146(3)—Ambiguity in_ words selected by ‘insurer in writing its policy should be resolved 
against insurer. Expression ‘ ‘engaged as passenger in aeronautic expedition,” within life 
policy double indemnity provision excepting death resulting from engaging as passenger 
in aeronautic expedition, if ambiguous, must be resolved gigrinst insurer. Day v. 
Equitable Life Assurance Society of the United States. (U. S.) 

146(3)—In insurance policies, words are to be construed. in absence of ambiguity, in their 
plain, ordinary, and popular sense, and if of doubtful meaning, construction most favor- 
able to insured will be adopted, but subtle and unusual meanings will not be attributed 
to the words used merely to create an ambiguity for purpose of solving it in favor of 
insured. Safe Deposit & Trust Co. of Baltimore v. New York Life Ins. Co. (U. S$.) 

146(3)—Ambiguity in insurance policy must be resolved against insurer issuing policy. 
Martin v. Zurich General Accident & Liability Ins. Co. (U. S.) 

146(3)—In construction of insurance policies, insured is favored in case of doubt. but policies 
are to be construed as written. Mutual Ben. Health & Accident Ass’n v. Ryder. (Va.) 

146(3)—Generally, where language in insurance contract is uncertain or ambiguous, it must 
be construed most favorably to insured, but such rule has no application where there is 
no uncertainty or amibieuitv in language used. Holland Supply Corporation v. State 
Farm Mutual Automobile Ins, Co. (Va. 

146(3)—Language of insurance policy is to be viewed favorably to insured in case of doubt. 

hite v. Inter-Ocean Casualty Co. (W. Va.) ; 

146(3)—Hail policy, as modified by rider, would be construed most favorably to insured. 

Roemke v. Home Mutual Ins. Co. (Wis.) ; ts 
(4). Standard policy. 

146(4)—Maxim that words of charters are to be received ntore strongly against grantor has 

no special application to standard form fire insurance contracts. Where conditions of 
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issued policy and provisions of standard form relating to forfeitures create ambiguity, 


construction which will avoid forfeiture is adopted. Krieg v. Phoenix Ins. Co. of Hart- 
I SEES ens (rk 4 CCH ics aa eM kle, ola at ed HR's COUN Hie bles wae MES INR AEE 
§ 147. WHAT LAW GOVERNS. 


(1). In general. 
147(1)—Whetber life policy is contract of state in which action is brought, or of another 
state, is determined by law of forum. Contracts secured by foreign life insurance company 
licensed to do business in state are subject to laws of state. O’Maley v. Northwestern 
Mutual Life Ins. Co. (Mo.) : Fave ewe aed shit # 
147(1)—Insurance policies are local transactions, governed by local statutes. People ex rel. 
Sea Ins. Co., Ltd. v. Graves et al. (N. Y.) 
(2). Place of contract. 
147(2)—Construction of clause in automobile liability policy held determinable by law of 
Massachusetts where insured and insurer were Wossechesetts residents and policy was 
issued and accepted in Massachusett. Cain v. American Policyholders Ins. Co. (Conn.) 
147(2)—Where insurance policy is issued on application executed in Missouri, with provision 
for delivery in Missouri, and policy is so delivered in Missouri, contract is to be con- 
sidered Missouri contract. Life policies for which applications were made in Missouri 
and which were actually delivered in Missouri on applications providing that question of 
acceptability was deferred by insurer until delivery, held Missouri contracts subject to 
laws of Missouri. O’Maley v. Northwestern Mutual Life Ins. Co. (Mo.) 
147(2)—Life policy which was not prepaid policy, and which was mailed by insurer to its 
agent in Missouri from another state and delivered by agent to insured in Missouri, 
held Missouri contract to be governed by laws of Missouri. O’Maley v. Northwestern 
Mutual Life Ins. Co. (Mo.).. : ¥ = 
147(2)—Insurance contract is deemed to be made at time and place where final act is per- 
formed which evidences parties’ acquiescence or final meeting of minds upon terms of 
agreement. Group policies issued and delivered in New York were New York contracts, 
as between insurer and employer. Group policy which, as between insurer and employer, 
was New York contract became effective as to insured-employee when certificate was 
delivered, and was governed by laws of state where such delivery was made. Metro- 
politan Life Ins. Co. v. Greene. (Tex.) So aie Laas aia tan eens 
(3). Place of performance. 
147(3)—Place where insurance contract is made is deemed to be place of performance, 
unless agreement evidences that different place was fixed. Metropolitan Life Ins. Co. 
v. Greene. (Tex.) a ine Dae a ae eo ae anc au eines 48 
§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 
149—Printed provision of blanket fire policy relating to construction of policy in case 
of concurrence or noncurrence of its provisions with provisions of other policies held 
not to create ambiguity on ground of conflict with plain and unambiguous terms of 
clause typewritten into insuring clause of policy, since written clause was controlling. 
Hale v. Central Mfrs. Mut. Ins. Co. (Mo.) . si kcledac ee ahah Sey 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Indorsement or rider is part of policy contract and is to be considered with provisions 
in body of policy which are not to be abrogated, waived, limited, or modified by provisions 
of rider unless expressly stated therein that such provisions are substituted for those in 
body of policy, or unless provisions in policy proper and those in rider are conflicting. 
Where there is conflict or ambiguity between provisions in body of policy and in rider, 
rovisions in rider are controlling. Provision of rider affixed to contractors’ public 
iability policy that all previous classifications were void, and following attached “in lieu 
thereof,” held to displace original classification of operations in body of policy upon which 
premium was based, and to substitute those contained in rider, rendering contractor liable 
for premiums calculated only on classifications in rider, notwithstanding provision requir- 
ing specific exclusion of classifications in body of policy. Massachusetts Bonding & Ins. 
Co. v. Rutley Const. Co., Inc. ean fers Fe Tet 
150—Rider, although controlling policy in so far as it enlarges, modifies, or restricts terms 
thereof, must be presumed to express parties’ exact agreement, since special statement 
relating to subject involved. Rider modifying one or more terms in policy does not 
affect other conditions as to which it is silent. Morris v. American Liability & Surety 


Co. (Pa.) bs be 


§ 151. eo TOGESNER POLICY AND ACCOMPANYING PAPERS. 
(1). n general. 

151(1)—Under group certificate providing that employee on furnishing due proof of disability 
would be entitled to benefits, insurer held liable to employee who furnished timely proof 
of disability, notwithstanding provision of policy issued to employer, that any employee's 
insurance would be terminated by notice from employer that employee had left its service, 
and receipt of such notice erroneously sent to insurer prior to disability, since certificate 
constituted complete contract of insurance. Sun Life Assur. Co. of Canada v. Crenshaw. 


151(1)—In action on group policy, plaintiff, who had only a certificate evidencing insurance, 
could invoke provisions of master policy, since they were part of the contract of 
insurance. Rothermel v. tna Life Ins. Co. (Mich.) ae cece ad ees aca 
152(1)—In action on life policy which was claimed by insurer to be on assessment plan 
having no extended insurance value, insurer’s charter and amendments held properly 
admitted to show that insurer possessed powers to make assessments, notwithstanding 
policy provided that policy and — should constitute entire contract. Keen et ux. 
°. ‘ Risteeade 


v. Bankers Mutual Life Co. 
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151(1)—Application for insurance policy, policy, insurer’s articles of incorporation and 
by-laws, and applicable statutes all enter into and form part of insurance contract. Ehlers 
v. Farmers Mut. Ins. Co. of Thayer County. (Neb.) 

151(1)—When certificate delivered to employee, to certify that he is insured under group or 
master policy issued to his employer, is also executed by same insurer which issued group 
policy, then policy, application therefor, certificate given employee, and all amendments 
and riders attached to each, constitute entire contract between employee and insurer. 
Hemmer v. Metropolitan Life Ins. Co. (Nebr.)........ 

151(1)—Provisions of life policy and loan note make com 
be considered together, provisions of policy prevailing when in conflict with those of note. 
Middleton v. Volunteer State Life Ins. Co. (S. C.) . id aeeed os , 

151(1)—In action on group policy, insurer could not complain that issues relating to total and 
permanent disability did not embody issue of continuous disability where only insured- 
employee’s certificate contained word “continuously,” since insured’s contractual rights 
were controlled by policy rather than by certificate. Metropolitan Life Ins. Co. v. Greene. 
(tabs .. ; 

151(1)—Statute pro 
shall contain entire contract between parties held inapplicable to accident policies, and 
hence insured in accident policy could not contend that manual of classified risks which 
was not attached to policy was not part of insurance contract. Inter-Ocean Casualty Co. 
v. Lenear. (Tex.) ‘ : . 

151(1)—Application for term life insurance policy, such policy, declaring application and 
policy single contract and giving insured right to convert insurance into ordinary life 
insurance, and ordinary life policy, to which original application and medical report were 
attached, held evidence of single insurance contract. Burr v. Equitable Life Ins. Co. of 
Iowa. (U. S.) ‘ ° . 

(2). Application as part of the contract. 

151(2)—Purpose of statute providing that, unless correct copy of application is indorsed on 
or attached to policy of life or endowment insurance when issued, application cannot be 
considered as part of policy or admissible in evidence, was to furnish for every person 
holding insurance on his life copy of application on which effectiveness of policy might 
in some circumstances depend, so that he may know the exact terms of contract. Schiller 
v. Metropolitan Life Ins. Co. (Mass.)... ‘ 

151(2)—Recital in application for life policy that applicant warranted that answers were 
strictly correct, complete, and truthful, had no contractual force where neither appli- 
cation nor copy thereof was attached to policy and policy recited that it contained entire 
agreement. Seedhorn Life & Health Ins. Co. v. Ramirez. (Tex.) 


§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Application for insurance policy, policy, insurer’s articles of incorporation and by-laws 
and applicable statutes all enter into and form part of insurance contract. Ehlers v. 
Farmers Mut. Ins. Co. of Thayer County. (Neb.) 
(2). Effect of change or amendment of charter or by-laws. 
152(2)—-Under mutual life certificate providing that insurer would pav beneficiary sum of 
$1 for every member in group of branch of association to which insured was assigned 
not to exceed $1,000, right to have assessment made on all members of group to which 
insured had been assigned held to have accrued at death of insured, so that association 
was without power to thereafter subdivide such group and arbitrarily assign claim of 
beneficiary to one of subdivisions. Mutual Protective Ass’n of Texas v. Woods. (Tex.) 
(3). Statutes and ordinances. 
152(3)—-Statute requiring motor vehicle carriers to carry liability insurance held not to 
restrict liability of insurer to injured party under indemnity policy insuring automobile 
owner against liability for injury to any person in use and operation of vehicles described 
therein, which was issued pursuant to statute but contained none of statutory qualifica- 
tions. Car & General Ins. Corporation, Limited v. Novodoczky. (Ind.) 
152(3)—Life policy must be read as if statutes governing life policies in force when policy 
was issued were written in policy, and where there is conflict between provisions of 
policy and statute, statute prevails. Yutz v. Commonwealth Life Ins. Co. (Ky.) 
152(3)—Terms of life policy measure the obligation and rights of the parties, subject only 
to the common law or the statutes. National Life Ins. Co. of Montpelier, Vt. v. 
Hood’s Adm’r. (Ky.) ; 
152(3)—Under life policy providing it should be void after four weeks from date of default 
in premium payment and containing no provision for reinstatement, insured, after such 
time, had no right to reinstatement, and hence subsequent reinstatement was new contract 
subject to statute, enacted subsequent to issuance of original policy, providing for 
application of reserve to purchase of extended insurance. Court’s decision that rein- 
statement of life policy having no provision for reinstatement was new contract 
subiect to statute, enacted subsequent to issuance of original policy, providing for 
application of reserve to purchase of extended insurance, held not undue interference 
with insurer’s right to freely contract, in view of fact public policy expressed by statute 
must be read into every contract entered into after eHective date of statute. Johnson 
v. Life Ins. Co. of Virginia. (La.) . ~ 
152(3)—Provisions of life policy issued without previous medical examination of insured 
for less than $5,000 will determine rights under policy, except where such provisions 
are in conflict with statute, in which event statute controls, since statute is as much a 
part of policy as if its provisions were expressly incorporated therein. Provisions in 
life policy issued without medical examination for less than $5,000, authorizing avoidance 
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of policy because of insured’s misstatements in application, held not defense to action on 
policy on death of insured where there was no fraud, since such provisions were in conflict 
with statute. Eckard v. Metropolitan Life Ins. Co. (N. C.)......... tpi Galea ess 

152(3)—Application for insurance policy, policy, insurer’s articles of incorporation and_ by-laws 
and applicable statutes all enter into and form part of insurance contract. Ehlers v. 
Farmers Mut. Ins. Co. of Thayer County. (Neb.) . . 

152(3)—Insurance policy must be considered as containing provisions required by statute 
to be included therein. Kelly v. Prudential Ins. Co. of America. (Nebr.) ..... ee 

152(3)—Where automobile liability policy was issued to cover insured in conformity with 
Statute entitling injured party obtaining judgment against insured to have insurance 
money applied to satisfaction of judgment, statute although not expressly embodied in 
policy fixed rights of party claiming under policy. Bosse v. Wolverine Ins. Co. (N. H.) 

152(3)—Facts or conditions imposed in a policy, inconsistent with or constituting waiver of 
any of standard form provisions, are a nullity. Krieg v. Phoenix Ins. Co. of Hartford, 
Conn. (N. J.) sia aihi tae ala scott ss ks 5 ee ketenes Ging ary 

152(3)—In an oral contract of fire insurance, legislative provision prescribed for a standard 
form of policy, including provision that no action on policy can be brought unless com- 
menced within 12 months next after fire, are to be implied. Brumel v. Hartford Fire 
Ins. Co. (N. Y.) “ ‘ ee : : : 

§ 152%. ————— 

152%—Insurer’s classification of risks and premium rates which were not contained in acci- 
dent policy held ineffective to modify policy, notwithstanding policy provision that policy 
should be modified by such classification if insured was injured or contracted sickness 
after changing his occupation to one classified as more hazardous or while doing act 
Prenining to occupation so classified. International Travelers Ass’n et al. v. Marshall. 

§ 153. USAGES OF BUSINESS. 

153—Contract should not be construed to contain provisions impossible of performance unless 
it is absolutely necessary. Hunter v. Hollingsworth et al. (Va.) 

§ 154. CONSTRUCTION BY PARTIES. 

154—Where insurance contract is ambiguous, court will look to conduct of parties to find if 
they have put their own construction on it when acting thereunder. Eisen v. John Hancock 
es SO i ng ee kg sve 6646's i i Jee 

§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—Evidence sustained jury’s finding that fire policy, on ‘one-story brick building with 
metal roof * * * described as number 107, on North side” of named street, was intended 
to cover all three separate compartments of building, although two of three compartments 
fronted on another street. Williams et al. v. Greensboro Fire Ins. Co. (N. C.) 

§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 

(1). In general. 

156(1)—-Under master group policy issued to employer’s association providing that employees 
were automatically insured and that omission of employer to send name of eligible 
employee to insurer should not invalidate insurance on life of such employee, issuance of 
individual policies to employees held not required in order that there be insurance on 
individual employee. Master group policy providing that employees of members of 
employer’s association were automatically insured and that omission of employer to send 
name of employee to insurer should not invalidate insurance on life of such employee, held 
not to require application by individual employees, notwitstanding provision that employees 
would be insured upon making application. Master group policy providing that emloyees 
of members of employer’s association should be automatically insured and that master 
policy, application of employer and application of individual employee, if any, should 
constitute contract held to provide that employee was automatically insured, but had right 
to formally apply for policy, whereupon individual application became part of contract, 
but that in absence thereof application of employer and master policy would constitute 
contract. Employee whose regular employment was terminated when replaced by another 
employee, but who did not entirely sever connection with employer, held not “employee” 
within provision of master life policy insuring employees of member of ameres asso- 
ciation, so that premiums paid by employer thereafter were for new rather than old 
employee. Eisen v. John Hancock Mut. Life Ins. Co. (Mo.) os 

156(1)—Liability of insurers upon fire policies was controlled by contracts as actually made 
and was unaffected by an undisclosed contract between applicant for policy and undisclosed 
equitable owner. Stevens v. Steck et al. (Mont.) e ; 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 

CAUSES OF LOSS. 

162. ——- IN GENERAL. . : - : - eal, , 

162—Under policy covering loss in transporting insured’s goods by truck, “consisting prin- 
cipally of cotton and own merchandise,” from which words “or for which (insured) may 
be legally liable as carrier” had been stricken, insured held not entitled to recover for 
loss by fire of goods being transported as carrier. North River Ins. Co. v. Joines. (Tex.) 

§ 163. DESCRIPTION OF PROPERTY. 

(5). Merchandise and stock in trade. 

163(5)—-Fire pelicy on stock of goods which in nature of business will be continuously 
changed is insurance of stock and not of specific items on hand at time of issuance of 
policy, and therefore will cover newly acquired goods as well as original property. 
Snowiss v. Firemen’s Ins. Co. of Newark, N. J. (Pa.) ; ; 

§ 1634. ————— ‘ 

163%4—Tarpaulin held covered by policy insuring against loss by fire of “automobile herein 
described and the equipment usually attached thereto,” where, at time of execution of 
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policy, insurer’s agent and officer knew that truck insured was being used to do commer- 
om hauling, and at time of loss tarpaulin was stretched over load of truck. Sanks et al. 
St. Paul Fire & Marine Ins. Co. (Nebr.) . Sie : s 
§ 164. DESCRIPTION OF TITLE OR INTEREST. 
(1). In general. 

164(1)—Under contract for sale of prunes which were stored with buyer and subject to lien 
of third person, providing that title should pass on payment or on delivery which should 
be deemed to occur when buyer retained prunes in execution of sale and on release thereof 
by seller so as to entitle buyer to take delivery free of lien, and that buyer should be 
entitled to 48 hours within which to accept prunes after delivery, title held not in buyer at 
time of destruction of prunes by fire within 48 hours after discharge of lien, but before 
payment, release by seller, or acceptance by buyer, so that assignee of buyer was not 
entitled to recover for mee of prunes on wagers ~~ delivery. Parker v. Home Fire 
& Marine Ins. Co. Cal ‘ Fite Wa lee eee 

$ 170. AMOUNT OF INSURANCE. 

§. 372, AMOUNT FIXED BY POLICY IN GENERAL. 

171—Where two group policies providing for disability benefits had been issued, insurer would 
be liable to insured for disability benefits provided in policy in force at time of accident 
from which disability resulted. White v. Metropolitan Life Ins. Co. (La.) bivewrad 

§ 175. COMMENCEMENT OF RISK. 

175—Group life policy providing that employee failing to file written application for 
insurance on or before completition of one month of service would be insured from 
14th day of calendar month following date of application provided employee was actually 
at work on such day held to permit insurance to become effective as to any employee only 
if health permitted him to be actually at work on specified date pease =e of 
application. Boyer v. Travelers’ Ins. Co. (Cal.) 

175—Stamping of date, two days later than that on which life insurance policy was delivered 
to insured, in attestation clause after printed words, “the said * * * insurance company 
has * * * signed and delivered this policy on,”’ held obvious eror, which may be disregarded 
in passing on contention that policy did not become effective until date stamped after 
insured’s death. Life insurance policy became effective when it was unconditionally 
delivered to insured and premium collected from him by insurer’s agent on day before 
insured’s death, in absence of evidence of anything said or done respecting postponement 
of effective date at such time. Williams v. Washington Nat. Ins. Co. (Mo.) . 

175—Disability clause of group life policy which did not become effective until June 1, 1932, 
held not to cover disability occurring May 15-20, 1932, notwithstanding provision in 
application that applicant was not disabled on April 21, 1932, when application was made, 
was eligible for — without evidence of insurability. Stephenson v. North American 
Life Ins. Co. (Mo.) 

175—Death of insured within two days after date of application and delivery of receipt for 
first premium on life policy held not to affect liability of insurer on policy, where, 
by terms of receipt issued for first payment, insurance became effective on date of 
application and payment of premium. Reck v. Prudential Ins. Co. of America. (N. J.) 

175—Where insurance policy is mailed with nothing further to be done on part of either 
contracting parties, contract becomes effective as of time when and place from which it 
was mailed. Jones v. Metropolitan Life Ins. Co. (N. Y.) . a soweetens 
Failure of plaintiffs in action on life policy to prove that insured had declared in 
application that effective date of policy should be date of application, and had paid pre- 
mium at time of application and received receipt from agent as required by policy as con- 
dition of policy becoming effective at date of application held to have rendered delivery date 
effective date of policy. Wilder et al. v. New York Life Ins. Co. (U. S.) 

175—-It is competent for parties to life insurance contract to agree upon dates of policy 
and of premium payments. Shira et al. v. New York Life Ins. Co. (U. S.) 


§ 176. TERM AND DURATION OF RISK 

§ 177. —— TERM FIXED BY POLICY IN GENERAL. 

177—Group life policy, covering employees for one year and providing for renewal by employer 
with right reserved to insurer to decline to renew policy on certain conditions, created 
conditional but indeterminate contract of insurance for life, and, on premiums being paid, 
insurer could not abridge extent of protection afforded or exclude any employee included 
in payment of renewal premium. Johnson v. Metropolitan Life Ins. Co. “Ga 

177—Group policy provision for automatic cancellation of insurance on eee of 
insured’s employment. precluded recovery for death of insured three days after his 
employment was terminated, as against contention that policy provision giving insured 
privilege of applying for individual policy without proof of insurability within thirty-one 
days after termination of employment extended coverage for 31-day period. Cutledge 
v. Etna Life Ins. Co. (Ga.) 

177—Insured held not entitled to recover disability benefits of group life policy providing 
that insurance should cease at termination of insured’s employment, where insured 
became disabled subsequent to his discharge and no effort was made to convert policy or 
obtain new insurance. Employee held not entitled to recover disability benefits of group 
life policy for disability occurring within 31 days after termination of employment on 
which policy provided that insurance should cease, notwithstanding provision for renewal 
or conversion of insurance within 31 days, where employee failed to apply for conversion 
and agreed to cancellation of insurance by acceptance of refund of unearned — of 
last premium and by its terms policy was not in force during period granted for con- 
version. 31-day grace period for renewal of insurance under group life policy containing 
disability provisions by payment of premiums held ineffective to continue insurance of 
employee after termination of employment on which insurance was terminated under 
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provisions of policy, where employee failed to avail himself of right to extend, convert, 
or renew insurance. Lewis v. Connecticut General Life Ins. Co. (Tex.) 

§ 178. VOYAGE OR TIME POLICIES OF MARINE INSURANCE. 

178—Open marine policy covering goods from time of leaving shippers’ or manufacturers’ 
warehouse during ordinary course of transit until on board vessel and from vessel while 
on quays, wharves, or in sheds, held not to cover loss of cargo after it had been unloaded 
from boat and deposited in structure which, because of its construction and use, was a 
warehouse and not a shed. St. Maurice Valley Paper Co., Limited v. Continental Ins. 
Co. (U._ §S.) cs 

§ 179%. LOANS ON POLICIES. 

179'4—Where loan had been made on participating life policy for full cash value of policy 
and policy dividend because of insured’s failure to exercise option became, under express 
terms of the policy, interest-bearing deposit, insurer held not authorized, under terms of 
policy or parties’ construction of contract, to credit dividend to policy loan so that loan 
value of policy would provide extended insurance beyond date of insured’s death. Where 
loan had been made on participating life policy for full cash value of policy and dividend 
existed which if applied to loan would have left balance with which to purchase extended 
insurance so as to keep policy in force at time of insured’s death, relation of “debtor 
and “‘creditor’’ did not exist between insured and insurer so as to require insurer to credit 
loan with dividend. Baker v. General American Life Irs. Co. (la.) ‘ 

179%4—Where word “not” in clause providing that the “right to change the beneficiary has 
not been reserved by the insured” was typewritten, portion of policy authorizing insured 
to borrow on policy became subordinated to such clause precluding insured from borrow- 
ing on policy without beneficiary’s consent. Instirer making loan to insured which was 
unauthorized because insured had not reserved right to change beneficiary and beneficiary’s 
consent to loan was not procured held liable to beneficiary for full amount of policy where 
but for the loan the reserve would have been sufficient to keep policy in effect until 
after insured’s death. Farmer v. Prudential Ins. Co. of America. (La.) : 

179%4—Insurance company had lien on life policy, issued by it to 53 year old man without 
medical examination in exchange for defunct company’s 20 year payment policy under 
date ol latter policy, for entire amount loaned to insured by former company as cost of 
dating back new policy, where such amount exceeded cash surrender value of latter 
policy at time of insured’s death. Antedating of life insurance policy, .issued in exchange 
for defunct company’s 20 year payment policy, held sufficient consideration for insurer’s 
loan to insured of amount it cost to date back new policy. Kapralian v. Central Life 
Ins. Co. of Illinois. (Mich.) : as : 5 ae ; 

179%4—Provision in life policy giving insured right to replay loan “at any time” meant at any 
time before maturity or before policy was extinguished under its own terms. Rick v. 
John Hancock Mutual Life Ins. Co. of Boston, Mass. (Mo.) sees 


VI. Premiums, Dues and Assessments. 


§ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment. 
186(2)—It is competent for parties to life insurance contract to agree upon dates of policy 
and of premium payments. Shira et al. v. New York Life Ins. Co. (Okla.) 
(3). Payment to agent or broker. 
186(3)—As respects insurer’s liability for cancellation of life policy which was issued in 
renewal of endowment policy, which life policy was canceled because of fraud of agent, 
agent having delivered life policy and having collected premium, insurer was absolutely 
bound under policy, regardless of fact that premium thereof had never been remitted to 
it by agent, and, if insured had made no change in connection therewith, insurer would 
have been liable upon insured’s death. McKinney v. Guardian Life Ins. Co. of America. 


(3. ©) 


(5). Payment by note. 
186(5)—Acceptance of notes for life policy premium without contemplating release or dis- 
charge constituted payment of premium. Yutz v. Commonwealth Life Ins. Co. (Ky.) 

§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. ° 
188(2)—In suit against corporation for premiums allegedly due on employers’ liability policy 
which has been issued to partnership and allegedly transferred to corporation later 
organized, evidence held insufficient to show that corporation authorized transfer of policy 
and hence corporation was not liable for premiums. Zurich Gen. Accident & Liability 
Ins. Co.. Ltd., Inc. v. Pond Coal Co., Inc. (N. J.) 
§ 193. AMOUNT OF ASSESSMENT. 
(1). Insurance other than life. 
193(1)—Provisions of mutual assessment fire policy, application, and by-laws authorized 
assessments only for losses which had actually occurred plus necessary expenses, and not 
for anticipated future losses. Ehlers v. Farmers Mut. Ins. Co. of Thayer County. (Neb.) 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general, 
198(1)—Insured who paid premiums during five years preceding his death while he was in 
one of life policy containing disability provision under which such payments might 
ave been avoided held charged with knowledge of provisions of policy, precluding his 
administrator from recovering such payments, since they were voluntarily made. Stone- 
braker v. Reliance Life Ins. Co. of Pittsburgh. (Fla.) “és 
198(1)—Insured held not entitled to recovery of premiums voluntarily paid on life policy 
when insured was entitled to waiver thereof under provisions of policy, in absence of 
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showing that premiums were paid under mistake of fact or because of fraud or artifice 

practiced upon insured. New York Life Ins. Co. v. Williamson. (Ga.) 
198(1)—Insured held entitled to penete premiums paid on life policy waiving premiums during 

oe total disability. New England Mut. Life Ins. Co. of Boston, Mass. v. Durre. 


(Ind.) 

198(1)—Where, pursuant to provision of sick benefit policy, benefits payable for disability 
were reduced in proportion which amount of policy bore to total amount of alk insurance 
carried by insured on limited .otal liability, insured would be entitled to return of premiums 
which were unearned by reason of me, . reduction of coverage of policy. Woods v. 
National Life & Accident Ins. Co. (La.) 

198(1)—Where life policy provided for waiver of premiums on receipt of proof of disability, 
insured held not entitled to recover premiums paid after disability was incurred and before 
proof of disability was furnished, because of conversation between insured and insurer’s 
collector, which were insufficient to establish waiver of due notice. Where life policy pro- 
vided for waiver of premiums on receipt of greet of disability, insurer’s denial of liability 
for disability benefits on ground of unsatisfactory proof of disability held not to entitle 
insured to recover premiums paid after disability was incurred and before proof was 
furnished, on theory that proof of disability was waived. Where principal clause of life 
policy obligated insurer to pay monthly benefits during disability, and subsequent clause 
provided that first monthly payment should be made three months after receipt of proof 
of disability, insured could recover benefits from date disability was incurred, since first 
and principal clause was controlling. Schollman v. Prudential Ins. Co of America. (Neb.) 

198(1)—Insured, who had paid yearly premiums under life policy containing disability clause 
for five years after disability before filing claim for disability benefits, held precluded 
from recovering premiums paid, where policy provided for waiver of premiums only after 
fling 9% notice of disability and proof thereof. Morrison v. New York Life Ins. Co. 

198(1)—Insured who ‘accepted life policies on condition that insured’s ‘daughter could be 
induced to accept life policy naming her mother as beneficiary, and who was induced to 
pay premiums on agent’s representation that payment of premium would induce daughter 
to accept policy, held entitled to recover premiums where coagetee refused to accept her 
policy. Illinois Life Ins. Co. et al. v. Sharp. (Okl.) ; 


(5). Avoidance or forfeiture of policy. 
198(5)—Where beneficiary, who paid premiums on life policy, had no insurable interest in 
insured, policy held void ab initio, entitling beneficiary only to ee -= on policy. 
Commonwealt Life Ins. Co. v. Wood’s Adm’x. ) 


(6). Actions, 

198(6)—Petition on life policy held to show that insured was totally and permanently disabled 
within meaning of policy provision for waiver of premiums during disability. Petition 
on life policy setting up total and permanent disability of insured within policy provision 
for waiver of premiums during disability held to show right to sue in equity to restrain 
insurer from treating policy as lapsed for nonpayment of premiums, and right to 
specifically enforce waiver clause. Petition to recover premiums paid after furnishing 
proof of disability entitling life insured to waiver of premiums, alleging that company 
threatened to lapse policy for nonpayment of premiums, held to show that premium 
payments were made under urgent and immediate necessity, precluding defense that 
payments were voluntary. In suit in equity to enforce life policy provision for waiver 
of premiums during disability, petition held amendable to include prayer for recovery 
of premiums paid after suit was filed. Metropolitan Life Ins. Co. v. Saul. (Ga.) . 325 

198(6)—Where insurer refuses to accept premiums on life policy, insured may either sue on 
contract to recover damages for breach, or rescind contract and sue in assumpsit to 
recover money paid under contract for which he received no substantial benefit. In action 
to recover premiums paid on life policy containing disability clause, evidence held to 
sustain judgment for insurer on ground insurer did not refuse to accept further premium 
payments. Erwin v. World Mutual Health & Accident Ins. Co. (Pa.) 

198(6)—-Whether insured, under life policy which provided for waiver of premiums if insured 
became totally and permanently disabled, paid premiums after he became totally and 
permanently disabled under threat to cancel policy if payment was not made so as to 
entitle insured to recover such premiums, held for jury. Gibson v. General American 
Life Ins. Co. (Tex.) 

198(6)—Evidence of representations of district manager that insured could draw upon amount 
paid as premium for annuity policy held insufficient to make issue for jury of fraud, in 
action by persons insured to recover premium paid, where one of plaintiffs whe signed 
application failed to testify and application and policy contained no provision for with- 
drawal. Trial court should, on request, submit instructions as to burden of proof of 
fraud in action by persons insured to recover premium paid for annuity policy claimed to 
have been exeeuted as result of fraudulent representations. Equitable Life Assur. Soc. 
of the United States v. Johnson. (U. S.) 


VII. Assignment or Other Transfer of Policy. 


§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT TO INSURED. 

205—Where life policy reserved right to change beneficiary, assignee thereof had right to 
proceeds in preference to nonjoining beneficiary, since interest of such beneficiary is 
not vested but is mere expectancy. Lemley v. McClure. (Pa.) 


$ 208. VALIDITY OF ORAL ASSIGNMENT. 
208—Insured employee’s attempted oral assignment of certificate issued under ome life policy 
held invalid as against beneficiary. Voros v. Barna. » 2" 
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§ - necee? AND LIABILITIES OF ASSIGNEES. 

§ —_ NSFER AS COLLATERAL SECURITY. 

322 Redaction 7 oad debt to judgment and satisfaction of judgment held not to extinguish 
security afforded by assignment of life policy to secure note executed as part of con- 
sideration for satisfaction of judgment. Adcock vy. Mandeville Mills. (Ga.) 

222—Assignments of life policies, which reserved right to change beneficiary, by 
to landlord to whom insured was indebted for rent, held to secure any indebtedness 
existing when policies became payable, as against contention that assignment was limited 
to rent due on date of assignment. Lemley v. McClure, (Pa.)... et 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL 

226—Neither insured nor insurer can effect cancellation of policy without consent of other, 
except as right of cancellation is provided for by statute or reserved in contract, and, 
when provision for cancellation is made without consent of one party to contract, such 
cancellation can be effected only by strict compliance with terms and _ conditions 
rovided therefor by contract and by statute. Sanks et al. v. St. Paul Fire & Marine 
ns. Co. (Nebr.) 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Insured employee’s consent held net prerequisite to cancellation of group policy 
issued to employer covering employees if insured employee was given notice and 
opportunity to take benefits under clause relating to termination and conversion of 
Butler v. Equitable Life Assurance Society of the United States. (Mo.) 

228—Insurance agent with whom insured had dealt through a broker in placing fire policy had 
no general authority to cancel policy and substitute another therefor. Hendricks v. 
Continental Ins. Co. of City of New York. (Pa.) sittaeeicaaitic : : ; 

§ 229. NOTICE TO CANCEL, 

(1). Necessity of notice, 

229(1)—Second mortgagee’s act in tendering for cancellation fire policy issued on second 
mortgagee’s application did not affect first mortgagee’s right to notice of cancellation 
under policy provision that policy should continue in force for benefit only of mortgagee 
for ten days after pote of mortgagee of cancellation. Kennedy, to Use of Bogash v. 
#Etna Ins. Co. (U 

(2). ee 2 notice in general. 

229(2)—Under life policy of term insurance renewable each month, providing that compan 
might cancel policy at any time by written notice and return of “unearned premiums paid, 
letter from insurer to insured declining to reinstate her and returning monthly premium 
and letter to insured’s attorney stating that insurer was refusing to renew policy 
constituted sufficient notice of intention to cancel policy. American National Ins. Co. v. 
Hamilton. (Ark.) 

229(2)—-Where insurer in automobile collision policy providing for cancellation upon 5 days’ 
written notice to assured, mailed notice of cancellation to correct address of credit company 
and assured, and on same date refunded unearned premiums to credit company, assured 
could not recover for damage to automobile in collision which occurred more than 5 days 
after mailing of notice, notwithstanding assured may not have received notice. Home 
Ins. Co. of New York v. Jones. (Ark. Ss 

229(2)——-Where copartnership procured, through insurance agent, fire and theft. policy from 
one company, and, from another company, liability policy covering personal injury and 
property damage, agent’s letter giving notice of cancellation of liability policy and stating 
that insurer would not be liable for any “loss on property’”’ occurring after ten days, 
and that notice could be disregarded if all or substantial part of balance of premium was 
paid within ten days held to constitute cancellation and not merely threat, precluding 
recovery based on personal injury occurring —- months thereafter. Stryzewski, for 
use of Larsen v. American Motorists Ins. Co. (lIIl.) s 

229(2)—-Undelivered registered letter sent to insured at his address given in automobile 
liability policy providing that notice of cancellation be “mailed” to insured held 
ineffective to cancel policy, particularly where insurer knew that address given_in policy 
was not address at which insured had been receiving mail. Tong v. Home Indemnity 
Co. of New York et al. (La.) 

229(2)—Where group policy imposes burdens on insured employee and provides that part of 
premiums shall be paid by employee, employee is entitled to notice of cancellation, and, 
in absence of such notice, may recover under original master policy and certificate 
issued thereunder. Butler v. Equitable Life Assurance Society of the United States. 


(Mo.) 

229(2)—Where insurer r sought to cancel fire policy by written notice forwarded by registered 
mail with delivery restricted to insured, but insured, though advised by postmaster that 
there was registered letter for him, had innocently failed to call for and obtain letter. letter 
held ineffectual, actually or constructively, to cancel sand Hendricks v. Continental 
Ins. Co. of City of New York. (Pa.) ; ae me 6% : 


(3). Notice to agent or broker. 

229(3)—Broker who is engaged to procure insurance ordinarily has no authority to cancel 
such insurance. In determining whether insurance broker in possession of public liability 
policy was ostensible agent of insured for purpose of cancellation of policy, statute defining 
ostensible agency must be read with statute providing that agency is terminated by incapa- 
city of agent to act as such. Hooker et al. v. American Indemnitv Co. (Cal.) 

229(3)——-Authority to procure fire policy does not, without special authority as to cancellation, 
authorize acceptance of notice of cancellation. Under fire policy procured by mortgagee 
which retained original policy and added cost to insured’s indebtedness, containing mort- 
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gage clause and requiring notice to “insured” to effect cancellation, notice of cancellation 
to mortgagee held not to effect cancellation, defeating insured’s recovery on policy; mort- 
agee not being general agent for insured for insurance purposes. Jordan v. Commercial 
nion Fire Ins. Co. of New York. (La.) 

229(3)—Proof that husband received notice by registered letter of cancellation of fire policy 
covering wife's property, without proof that husband was wife’s agent, and proo that 
broker who procured issuance of policy took to insured copy of cancellation notice 
addressed to mortgagee requesting insured to have mortgagee sign it, and returned 
unearned premium to insured, held insufficient to effect cancellation of policy which 
—, io s days’ written notice. Humphrey v. Commerce Ins. Co. of Glens Falls 

al. > 

229(3)—Daughter of insured, who “looked after the business” of insured in her city, but had 
no general authority to represent insured in business transactions or in respect to any 
policies, and who was not regarded by insurer’s agent as having authority to represent 
insured, was not authorized to accept notice of cancellation of fire policy by insurer. 
Hanover Ins. Co. of New York v. Stevenson. (Tex.) .... caves 

229(3)—-Agent, to procure insurance and to keep property insured, can accept notice of can- 
cellation. Spann v. Commercial Standard Ins. Co. of Dallas, Texas. (U. S.) seen 

(4). Authority of agent to waive notice. 

229(4)—Act of local agent of several insurance companies who chose one company to carry 
insurance, and who advanced premium for insured, in accepting cancellation of policy 
written for such insured and in good faith substituting policy in another company, held 
ratified by insured who accepted benefit of unearned premium upon former policy before 
loss, and with knowledge of all facts brought action upon latter policy after loss. Sanks 
et al. v. St. Paul Fire & Marine Ins. Co. (Nebr.) a 

$ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230—Where fire policy provided for cancellation by insurer by giving five days’ notice 
and that unearned premium should be returned on surrender of policy, tender of 
unearned premium held not a condition precedent to cancellation. Damen & Jarvis 
Bldg. Corporation v. Mechanics’ Ins. Co. (U. S.) 

230—Under fire policy providing for cancellation upon five 
of unearned premium, but for refund of premium on demand, if not tendered, insurer 
held to have effected cancellation of policy by its notice, notwithstanding failure to return 
unearned premium where none had been demanded. Hastalis v. Firemen’s Ins. Co. of 
Newark, N. J. (W. V: 

§ 232. ACTS CONSTI 

232—Where accident policy provided for cancellation by insurer by notice of cancellation and 
return of unearned premium, return by insurer, on or before expiration date, of premium 
tendered by insured for ensuing year with statement that policy would not be renewed 
beyond expiration date, terminated policy at expiration of period for which premium had 
been paid. Bowling v. Aitna Life Ins. Co. (Okla.) 

232—To effect cancellation of policy, condition upon which right to do so depends must be 
strictly complied with. Hendricks v. Continental Ins. Co. of City of New York. (Pa.) 

§ 234. RATIFICATION OF INVALID CANCELLATION. 

234—Where public liability policy provided that it could not be canceled by agreement between 
insurer and insured after insured had become responsible for loss, act of insurance broker 
in canceling policy could not be ratified by insured subsequent to accident, since rights of 
heirs of party killed in accident had already intervened. Hooker et al. v. American 
Indemnity Co. 1.) ; 

234—Act of agent who represented several insurance companies and with whom insured had 
dealt through a broker in placing fire policy, in accepting notice of cancellation of insured’s 
policy and in replacing insurance with another company, held not ratified by insured 
through accepting substituted policy and making claim thereon, where insured had no 
knowledge of such policy until after fire. 
New York. (Pa.) 

§ 235. EVIDENCE OF CANCELLATION. 

235—Letter written by insured to insurer requesting immediate repayment of single premium 
paid for annuity contract held admissible, in action for recovery of premium paid, to 
prove insured’s rescission. Equitable Life Assur. Soc. of the United States v. Johnson. 

$ 236. OPERATION, AND EFFECT OF CANCELLATION. 

236—Where group life policy had been canceled by mutual agreement of employer and insurer, 
the contracting parties, at end of period for which premiums had been paid, 31 days’ grace 
period provision held inoperative and not to extend policy so as to cover employee dying 
within 31 days after cancellation. Failure of employer to notify employee of intended 
cancellation of group life policy did not operate to keep policy alive after it had been 
actually terminated by agreement of insurer and employer who was solely liable for 
premiums and entitled to renew policy. Johnson v. Metropolitan Life Ins. Co. (Ga.).. 

236—Where insurer, pursuant to $3,000 fire policy on dwelling house authorizing cancellation 
on five days’ notice to insured, canceled $1,000 thereof because of lowered building costs 
and returned unearned premium to insured, insured‘s vendor, who was also protected by 
policy, and who took assignment of insured’s interest, held entitled to recover no more 
than $2,000. Rossbach v. Continental Ins. Co. of City of New York. (Mich.) 

236—Provision of accident policy for increased benefits if policy was continued in force for 
number of years did not give insured right to continue policy in force after insurer 
exercised right to terminate policy in accordance with cancellation clause. Bowling v. 
#&tna Life Ins. Co. (Okla.) . ° 

236—Under group life policy and certificate issued thereunder providing fo 
death benefits on proof of death of employee while employed by employer who paid part 
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of premiums and while insurance was in force beneficiary held not entitled to recover 
for death of employee who died after ne had been weer after employees had gone 
on strike. Lee v. Metropolitan Life Ce. . 3. C.) 

236—In absence of evidence that ineneaane ‘count in accepting ‘premiums on fire polic led 
insured to believe that it was undertaking to revive policy, which had been canceled and 
that agent had authority to so revive policy, agent’s acceptance of such ~~ after 
cancellation sa not to have revived policy. Hastalis v. Firemen’s Ins. Co. of Newark, 


N. J. (W. Va.) 
§ 237. REMEDIES FOR WRONGFUL CANCELLATION, 
237—In action for breach of contract of automobile liability insurance, complaint alleging 
that judgments were obtained against insured for damages caused by insured automobile, 
that insurer defended actions but refused to satisfy judgments or to appeal therefrom, 
and that judgment creditors levied execution on insured’s business forcing insured into 
bankruptcy held to state cause of action. Venturi v. Zurich General Accident & Liability 
Co., Ltd., of Zurich, Switzerland. (Calif.) 
237—When insurer wrongfully cancels a policy, insured may elect to sue for return of 
remiums paid, or for present value of policy. Wollman v. Brotherhood of American 
eomen. Mo.) ; 
237—Where nieer refuses to accept premiums on life policy insured may - either sue on con- 
tract to recover damages for breach, or rescind contract and sue in assumpsit to recover 
money paid under contract for which he received no substantial benefit. Erwin v. World 
Mutual Health & Accident Ins. Co. (Pa.)... 
237—Insured held not entitled to recover damages for breach of endowment life insurance 
contract, where endowment policy was regularly canceled out and insured received every- 
thing to which he was entitled. McKinney v. Guardian Life Ins. Co. of America. (S. C.) 
237—In action for actual and punitive damages for fraudulent cancellation of life policy, case 
held for jury as against insurer’s intention that policy lapsed through plaintiff’s fault. 
Riser v. Industrial Life & Health Ins. Co. (S. C.) 
237—Inability of mutual life insurance association to raise funds other than by death assess- 
ments from members to be held in trust for purpose of paying death benefits was not a 
defense to action for wrongful cancellation a certificate. Whether notice of assessment 
on certificate in mutual life insurance association was properly stamped and actually 
mailed to insured, so as to entitle association to cancel certificate for nonpayment of the 
assessment, held for jury, where there was evidence that insured did not receive such 
notice. Insured established a prima facie right to recover for wrongful cancellation of 
certificate in mutual life insurance association by proving that the contract had been 
entered into, all the regular and certain conditions provided for therein had been per- 
formed, and that the association had repudiated its obligation with damages arising there- 
from. In action for wrongful cancellation of certificate in mutual life insurance associa- 
tion, burden of proving levy of assessment and notice thereof in accordance with cer- 
tificate and by-laws so as to entitle association to cancel certificate was on the association. 
In action for damages for wrongful cancellation of certificate in mutual life insurance 
association, beneficiary held entitled to recover the face value of certificate less reasonable 
amount of assessments necessary to keep policy in force from date of breach to the death 
of insured, with compound interest at 10 per cent. per annum on amount of assessments. 
Measure of damages for wrongful cancellation of certificate in mutual life insurance 
association is the present value of certificate, less premiums accrued and to accrue during 
the period of life expectancy, with eee interest at a eentenamte rate. Texas Mutual 
Life Ins. Ass’n v. _— et ux. (Tex.) ; 
§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In general. 
238(1)—Generally, mortgagee is without authority to cancel fire policy covering mortgaged 
roperty without consent of owner so as to defeat owner’s recovery from insurer for 
‘OSs subsequently occurring, notwithstanding mortgagee has possession of policy, policy 
contains mortgage clause, or mortgagee is permitted to keep up insurance; premiums 
aid to be added to principal sum due. Jordan v. Commercial Union Fire Ins. Co. of 
ew York. (La.) . BER IO Be ; ; 
(2). Authority of agent. 
238(2)—Where cost of group insurance was to be borne jointly by employer and employee, 
the employee’s contribution being deducted from wages, employer was insurer’s agent to 
collect and remit portion of cost to be borne by employee, as regards question whether 
employee’s rights were affected by employer’s notification of insurer to terminate policy. 
Greer v. Equitable Life Assurance Society of United States. (S. C.) 
§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 
240—Automobile liability insurer’s failure to cancel policy after agent procuring policy pur- 
ported to cancel policy would not estop insured from asserting validity of policy where 
insurer was negligent in not ascertaining extent of agent’s authority to cancel policy, 
Spann v. Commercial Standard Ins. Co. of Dallas, Texas. (U. 
240—Under fire policy providing for its cancellation at any time at request of insured, request 
by insured to a — ent to cancel policy, assented to by agent, operated as cancellation, not- 
withstanding lack of formal cancellation until after fire, precluding insured from recover- 


ing for alleged reduction of —_ of another insurer, on policy subsequently issued, 
y 


because of failure of agent to formal 
(Tex.) 


§ 243. OPERATION AND EFFECT OF SURRENDER. 
243—Surrender and cancellation of life insurance policy, providing for disability benefits, held 


aot to preys re recovery of such benefits already accrued. Magaliff v. New York aw Ins. 
o. ¢ 


cancel policy. Camden Fire Ins. Ass’n v. ee. 
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243—Mere physical surrender of insurance policy does not terminate contract, but effect of 
surrender depends on parties’ intent, which must be ascertained from surrounding’ facts 
and circumstances. Return of fire policy by insured pursuant to insurer’s request accom- 
panying five-day notice of cancellation held not to immediately terminate insurance contract 
nor waive time required for cancellation by policy. Farris vy. Commercial Union Fire 
Ins. Co. of New York. (Okla.) 

§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

246—Where policy on life of small child delivered to beneficiary to replace policy surrendered 
by beneficiary on condition that new policy would not be subject to avoidance because of 
child’s illness was unenforceable because child had been ill, beneficiary held entitled 
to rescind agreement for cancellation of old policy and to have it reinstated and specifically 
enforced, since ee for agreement failed when new eamay was unenforceable. 
Life & Casualty Ins. Co. of Tennessee v. Gresham. (Fla.) 

§ 247. RESCISSION BY INSURER. 

247—Mere failure of insured to reveal to insurer after issuance of life policy the fraud he had 
practiced to procure its issuance held insufficient to authorize insurer’s cancellation of 
policy after beginning of period of incontestability on theory | insured had concealed 
insurer’s cause of action, since mere silence is not “concealment.” Service Life Ins. Co. 
v. Weinberg et al. (U. S.) . 

247—Assignment of life policy to one having no insurable interest in life of insured held not 
ground for cancellation of policy. Travelers’ Ins. Co. v. Reiziz et al. (U. 

§ 249. ACTION FOR RESCISSION, 

249—In action on disability provision of life endowment policy, answer of insurer setting up 
defense of fraud in procurement of policy and tender of premiums theretofore paid 
held mere notice to insured of insurer’s intention to rescind policy and ineffective as 
rescission. To prevent life endowment policy containing disability clause from remaining 
enforceable by insured, insurer was required to bring suit in court of competent equitable 
jurisdiction for cancellation of policy within time allowed in incontestability clause. 
Judgment of recorder’s court purporting to cancel life endowment policy for fraud in 
its procurement held void, since court was without equitable jurisdiction to cancel policy, 
and hence judgment was not bar to insured’s setting up incontestability clause in subse- 
quent action for disability benefits. Mauney v. Metropolitan Life Ins, Co. (N. C.) 

249—In action for cancellation of industrial life policies against representatives of beneficiary 
and attorney who held policies under alleged lien for fees, attorney had no rights assertable 
against insurer which could not be asserted by representatives of beneficiary. In suit 
to cancel industrial life policies, record held to justify finding that policies were issued 
without written applications, or medical examination, so that rule that, where there has 
been medical examination, ‘‘sound health” clause in policy refers only to illness contracted 
subsequent to medical examination and prior to issuance of policy, was inapplicable. 
Evidence held to justify decree canceling industrial life policies on ground that insured 
was not in sound health as required by policies upon date policies were issued. Equity 
had jurisdiction to grant cancellation of industrial life policies on ground of fraudulent 
representations by insured as to his health at time of procurement of policies, where 
insurer established attack on policies to satisfaction of chancellor. Prudential Ins. Co. 
of America v. Kudoba et al. (Pa.) 

249—Whether life policy assigned to one who has no insurable interest in life of insured, was 
obtained from insurer to evade law prohibiting gambling contract upon chances of human 
life is question of fact. Evidence held insufficient to justify cancellation of life policy 
assigned by insured to one having no insurable interest in his life, on ground that policy 
was procured pursuant to preconceived plan to assign it and thus — rule as to necessity 
of insurable interest. Travelers’ Ins. Co. v. Reiziz et al. (U. S.) 

249—Evidence held insufficient to justify decree canceling life policy on ground of insured’s 
fraud in misrepresenting condition of his leg in seeaeen. Prudential Ins. Co. of 
America v. Arflack et ux. (U. S. 


IX. Avoidance of Policy for Mivsepreneetution, Froud or Beech of War- 
ranty or Condition 
(A) GROUNDS IN GENERAL. 
§ 250. STATUTORY PROVISIONS. 
(2). Companies subject to statute. 
250(2)—Statute providing that concealment of material facts or silence when one party has 
right to expect full communication of facts from other or one party knows that other is 
laboring under delusion with respect to condition of other party may itself amount to 
fraud held applicable to life policies. National Life & Accident Ins. Co. v. Strother et al. 


(Ga.) 

§ 251. WHAT LAW GOVERNS. 

251—Effect of alleged false statement made in application for life policy held controlled by 
law of state in which action was brought, although policy was issued and intended to be 
performed in another state. John Hancock Mutual Life Ins. Co. v. Yates. (Ga.) 


§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. 

253—False answers, in application for life insurance in regard to matters which are shown to 
be within knowledge of applicant and are material to risk, will support equitable action to 
cancel total disability agreement founded thereon. Penn Mutual Life Ins. Co. of Phila- 
delphia v. Lindquist et al. (Nebr.) aa 

253—If statement in insurance contract is construed as " sepresentation, falsity of statement 
may render contract voidable only when it is shown to hw been material to risk and 
knowingly made. Nix v. Sovereign Camp, W. O. W. (S. Saree 


985 





The Insurance Law Journal, Vol. 87 


253—Representation which is material to risk and knowingly false will be as effective as 

— for rescission of contract embodied in policy as if untrue statements were made in 
orm of warranties. Eklund v. Metropolitan Life Ins. Co. (Utah) 

§ 254. FALSITY. 

254—“Misrepresentation” which would render fire policy void under conditions of policy is 
statement of something as a fact, which is untrue and which the insured stated knowing 
it to be untrue and with an intent to deceive, or which he stated positively as true, with- 
out knowing it to be true, and which has a tendency to mislead. Positive statement of 
something, as a fact without knowledge that it has a factual basis constitutes ‘‘misrepre- 
sentation” under terms of fire policy rendering policy void if insured should conceal or 
misrepresent material facts. To work a forfeiture of fire policy upon ground of fraud or 
false swearing, it must appear that the insured knowingly and intentionally swore falsely, 
or said or did that which was claimed to be fraudulent; willfulness being an indispensable 
element and mere mistake or overvaluation not being enough. Kozlowski et al. v. 
Pavonia Fire Ins. Co. (N. 
255. MATERIALITY. 

255—Under statute providing that no misrepresentation in application should avoid policy 
unless material or fraudulent, misstatement to avoid policy must be material misstatement 
and not merely misstatement on material subject; word ‘ ‘material” meaning substantial, 
important, or of consequence as distinguished from trivial or minor representation which 
would affect determination of acceptance or rejection of applicant, as determined from 
standpoint of the ordinary, honest man. Misrepresentation willfully made under circum- 
stances and in such way as to induce insurer to accept application will avoid policy even 
though not material to risk, but misrepresentations must have related to fact which might 
reasonably have influenced insurer in making contract. Pacific Mut. Life Ins. Co. v. 
Arnold. (Ky.) 

255—Only materiality that need appear in a fraudulent representation in application incor- 
porated into life policy in order to avoid policy is that information misrepresented have 
some bearing upon the risk and that it be =~ for by the contract. Amoskeag Trust 
Co, v. Prudential Ins. Co. of America. (N. H.). 

255—“‘Misrepresentation” or “concealment” of a fact material to risk made subject of fire 
insurance, within intendment of condition voiding policy for misrepresentation or con- 
cealment, must be fraudulent in character. Fact misrepresented or concealed by insured 
in obtaining fire policy is regarded as material, thus voiding policy, if knowledge or 
ignorance of it would naturally and reasonably influence judgment of insurer in determin- 
ing whether to undertake the risk or in estimating its degree or character, or in fixing rate 
of premium. Kozlowski et al. v. Pavonia Fire Ins. Co. -) 

255—Under statute that no misrepresentation in application for insurance would be deemed 

“material’’ or avoid policy, unless made with intent to deceive, or increased risk of loss, 

mere fact of making of misrepresentations in application is insufficient to avoid policy, 
but misrepresentations increasing risk of loss is ‘‘material” and will avoid policy, whether 
or not made with actual intent to deceive. Misrepresentation about any matter of suffi- 
cient importance to reasonably influence judgment of insurer in making contract is “mis- 
representation increasing risk of loss’ within statute avoiding policy for misrepresentation 
increasing risk of loss. National Life & Accident Ins. Co. v. Lewis. (Tenn.). : 

255—Fact that specific answer is sought by insurer in application for policy makes such 
answer material, and when answer *, untrue policy will ordinarily be forfeited. Bender 
v. Metropelitan Life Ins. Co. (W. Va.) .. 


$ 256. —— EFFECT OF aneamrnnnanrsatieen. 
(1). In general. 
onet)) Coane of or misrepresentation as to a material fact in procurement of fire 
policy will render policy void. Stevens v. Steck et al. (Mont.) 
256(1)—Double indemnity rider contained in life policy covering accidental death held 
“policy of life insurance’ and governed by statute as to incontestability and —— 
worse it insured only against accidental death. Federal Life Ins. Co. v. 


(2 Knowledge and intent of applicant. 

256(2)—To avoid policy, untrue statement must have been knowingly and intentionally made 
by insured with knowledge of its falsity and with intention of defrauding insurer, and 
whether false statement was so made is jury question. Kahn vy. Commercial Union Fire 
Ins. Co. of New York . (Cal.)... 

256(2)—Where application is not attached to and made art of life ‘policy, representations 
of insured in application, although false and qaterial will not authorize avoidance of 
policy unless fraudulently made. Where insured was charged with having made false 
answers to questions propounded in application, and application was not attached to 
policy, it was necessary in action by beneficiary for jury to find that false answers were 
fraudulently made for purpose of securing issuance of policy in order to have such false 
— constitute defense to action. National Life & Accident Ins. Co. v. Williams. 

a.) 7m 

256(2)—To invalidate. policy on ground of fraudulent statements or representations, facts 
must be shown from which intention to deceive and defraud insurer can be reasonably 
deduced. Pacific Mut. Life Ins. Co. v. Arnold. (Ky.) . a Coen kad 

256(2)—Life policy held avoided by material false statements in application, if made know- 
ingly and fraudulently. Hahn v. Metropolitan Life Ins, Co. 

256(2)—Misrepresentations in application for life policy would constitute defense to action 
on policies if in fact material to risk, even though innocently made and without fraud. 
Geer v. Union Mut. Life Ins. Co. (N. Y.) 
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256(2)—To avoid life policy for representations in application, insurer must establish that 
representations were false and fraudulently made. Showing that life insured’s repre- 
sentations in application were fraudulently made, so as to preclude recovery on policy, 
may be effected by showing that representations were false in fact and that insured knew 
that representations were false when he made them, since answer known by insured to be 
false when made is presumptively fraudulent. Showing that life insured’s representations 
in application were fraudulently made, so as to preclude recovery on policy, may be 
effected by showing that insured made false statements although fully aware that he did 
not know whether they were true and that statements had tendency to and did mislead 
insurer. On issue whether life insured’s false representations in application were 
fraudulently made, so as to preclude recovery on policy, materiality of representations is 
relevant matter for consideration. Where statements of life insured in application are 
made representations, to avoid policy insurer must show that statements were false and 
that insured knew they were false or otherwise acted in bad faith in making them. Evans 
v. Peam Mutusl Lite Ine. Co. of Pommapivamid. CPG.) 2... nce c cnc scccctecsscccscecns 
256(2)—Misrepresentation of material fact in application for life policy would not avoid 
licy issued upon such application unless misrepresentation was willfully made. Southern 
Pife & Health Ins. Co. v. Ramirez. (Tex.) 
§ 257. CONCEALMENT. 
§ 258. —— IN GENERAL. 
258—Where person has duty to disclose, “concealment” implies deceit, and procurement of 
contract, such as life policy, through concealment of facts which one is bound to disclose, 
constitutes fraud, justifying cancellation. Rushville National Bank of Rushville et al. 
v. State Life Ins. Co. (Ind.) 
258—“Concealment” which under terms of fire policy which would void policy is the designed 
and intentional withholding of a fact material to the risk, which insured in honesty and 
good faith ought to communicate to insurer, and, where no inquiry is made, concealment 
nee be tainted with a fraudulent intent. Kozlowski et al. v. Pavonia Fire Ins. Co. 
§ 260. 4 , 
260—‘‘Misrepresentation” or “concealment” of a fact material to risk made subject of fire 
insurance, within intendment of condition voiding policy for misrepresentation or con- 
cealment, must be fraudulent in character. Fact misrepresented or concealed by insured 
in obtaining fire policy is regarded as material, thus voiding policy, if knowledge or ignor- 
ance of it would naturally and reasonably influence judgment of insurer in determining 
whether to undertake the risk or in estimating its degree or character, or in fixing rate of 
premium. Kozlowski et al. v. Pavonia Fire Ins. Co. (N. J.) 
§ 261. EFFE r 
261—Concealment of or misrepresentation as to a material fact in procurement of fire policy 
will render policy void. Stevens v. Steck et al. (Mont.) 
§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. ; ’ 
262—Fraud practiced in securing issuance of jnsurance oer is good defense in action 
thereon. Washington National Ins. Co. v. De Lancy. (Okla.) . ; 
262—Defense of fraud cannot be successfully invoked in action on life policy, where insurer 
has, with clear purpose in mind, expressly agreed to do the very thing which the other party 
to the action is seeking to compel it to do. Longenberger et al. v. Prudential Ins. Co. of 
America. (Pa.) .. ihn 
WARRANTIES. 
DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—As respects insurance contract, ‘“‘warranty” is contractual and enters into and becomes 
part of contract, while “‘misrepresentation” is anterior to and an inducement to making 
of contract. Sovereign Camp, W. O. W. v. Moore. (Ala.) ao detita okt 
265—Under statute providing that all statements in application for policy shall be deemed 
representations and not warranties and will not avoid policy unless material or fraudulent, 
representations need only be substantially, and not literally, true. Pacific Mut. Life Ins. 
Co. v. Arnold. (Ky.) ic Oacnotite detach 
265—At common law, breach of warranty in application made a part of an insurance contract 
constituted a defense, even though warranty related to an immaterial matter, but a 
misrepresentation contained in an application not a part of the contract was a defense 
only if it related to a material matter. Intention of clause in life policy that all state- 
ments made by insured shall in absence of fraud be deemed representations and not 
warranties, held to be that a willful misstatement of any fact called for by the application 
and relating to the risk shall be treated as a warranty. Amoskeag Trust Co. v. Pru- 
dential Ins. Co. of America. (N. H.) 
265—Where statements by applicant for life insurance are made “representations,” as dis- 
tinguished from “warranties,” falseness of statements does not preclude recovery unless 
insured made statements in bad faith, Evans v. Penn Mutual Life Ins. Co. of Philadel- 
phia. (Pa.) .. i 
265—“‘Representatio: 
is made when it is part of completed contract, either expressly inserted therein or appear- 
ing therein by apres reference to statements expressly made part thereof. ix v. 
Sovereign Camp, W. O. W. (S.C) ... 
265—Provision of life policy that each statement and answer contained in application was 
material held not to nullify provision that statements made by insured in application, in 
absence of fraud, should be deemed representations and not warranties, contained in 
policy pursuant to statute. Federal Life Ins. Co. v. Zebec. (U. S.)...........0000005. 


§ 266. WARRANTIES AS PART OF CONTRACT. F 
266—Where application is not attached to life policy, and there is no express provision that 
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statements contained in application are warranties of health of insured, question is 
whether answers made by applicant were knowingly false. Walsh v. Prudential Ins. 
Co. of America. (Ill. 
267. —— FULFILLMENT OR BREACH. 

267—If statement in insurance contract is warranty, its falsity amounts to express breach 
of contrat, 
Camp, W. O. (Ss. 
268. EFFECT OF BREACH. 

268—Where statement in application is declared by policy to be warranty and insured declares 
statement is true, faletty thereof voids policy ab initio. Craig v. United States Fidelity 
& Guaranty Co. (Cal.) . 

268—Where statements made by life insured in ap lication are warranted ‘by him to be true, 
or where policy expressly provides for its avoidance by falsity of such statements, insurer 
may avoid policy by showing falsity of statements material to risk, irrespective of insured’s 
knowledge of their falsity or of his good faith in making them. Evans v. Penn Mutual 
Life Ins. Co. of Philadelphia. (Pa.) : 


(B) MATTERS RELATING TO PROPERTY OR INTERPST INSURED. 


§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction and effect of provisions of policy. 

282(1)—Conditions in lightning policy rendering policy void if interest of insured were 
other than unconditional and sole ownership, or if subject of insurance were building on 
ground not owned by insured in fee simple, are reasonable and valid. Breach of con- 
ditions in lightning policy rendering it void if insured’s interest were other than uncon- 
ditional, or if subject of insurance were building on ground not owned by insured in fee 
simple, bars recovery under policy in absence of waiver of conditions or estoppel pre- 
cluding —— from making its defense. Pollock v. Connecticut Fire Ins. Co. of 
Hartford. (Ill. 

282(1)—Effect of Sons in fire policy providing that policy shall be void if interest ‘of insured 
be other than unconditional and sole ownership is to require that title of insured shall 
be the actual and substantial ownership, rather than the strictly legal title, and that his 
interest must be of such nature that he will sustain the whole loss, if the property is 
destroyed. Condition of fire policy that policy shall be void if interest of insured be 
other than unconditional and sole ownership held a reasonable and valid sreeneten: World 
Fire & Marine Ins. Co. v. Bugarosky. (Okl.) ; bans 

(1). Construction and effect of provisions of policy. 

282(1)—Provision in fire policy requiring interest of insured to be that of sole and uncondi- 
tional ownership is valid, and breach thereof will avoid policy. Jackson et ux. v. American 
Eagle Fire Ins. Co. et al. (Tenn.) 

282(1)—Provision for avoidance of standard fire policy if insured is not unconditional owner 
applies to ownership at time policy is issued. Transcontinental Ins. Co. of New York 
v. Greenwood et ux. (Tex.) billets oss gis. Gris Sark ww ee 

(2). Character of title or interest in general. 

282(2)—Widow having a life estate in house and lot and an undivided one-half interest in 
fee, by reason of an advancement of half of purchase, price, and a one-third interest in 
her husband’s half by inheritance held not to possess “unconditional and sole ownership” 
within meaning of fire policy providing that policy shall be void if interest of insured be 
other than unconditional and sole ownership; hence in absence of any showing of fraud 
- re or knowledge on part of insurer, widow could not recover on policy. World 

e & Marine Ins. Co. v. Bugarosky, (OkI.) 

FO at of pledgor and pledgee in property which is subject to pledge are ‘distinct, 
and each capable of being insured epeemey. _ ae v. Insurance Co. of North 
America. (Pa.) 

282(2)—Fire policies i insuring sole and unconditional. owner ‘of property ‘against ‘loss ‘by fire held 
to secure person whose real interest was involved in SENOS ponpeny. Newark Fire 
Ins. Co. v. Wood, to Use of Bell et al. (U. S.) : ; ; 


(5). Title in husband or wife. 

282(5)—Where wife had equitable interest in property insured by husband, husband’s title to 
property held not ‘sole and unconditional ownership” required by fire policy. Hurley v. 
Girard Fire & Marine Ins. Co. (Ga.) . ‘ 

282(5)—Under fire policy covering personal property in house of insured belonging to wife or 
other members of insured’s family, wife’s ownership of part of personal property covered 
by policy when policy was issued would not defeat recovery thereon by insured. Shindler 
v. Insurance Co. of North America. (Pa.) 

282(5)—-Tenant by entirety is not “sole and unconditional owner” within fire. policy provision 
requiring insured to be sole and unconditional owner of the insured property. Under fire 
policy containing clause that it was invalid if interest of insured was other than that of 
unconditional and sole ownership, policy issued to tenant by entirety held void. vonaEe 
et ux. v. American Eagle Fire Ins. Co. et al. (Tenn.) 


(6). Effect of mortgage or other lien. 

282(6)——Under fire policies insuring “sole and unconditional owner of property” upon which 
mortgage had been executed, person purchasing entire interest of mortgagor and mortgagee 
and acquiring tax sales certificate sokecmnent to issuance of policies held ‘‘sole and uncon- 
ditional owner’’ of property entitled to recover on policies, regardless of whether under 
o's. he had fee-simple title. Newark Fire Ins. Co. v. Wood, to Use of Bell et al. 

(10). ‘Joint property. 

282(10)—That insured’s interest in property insured against lightning was that of a joint 
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tenant with wife held to constitute breach of condition of policy requiring, as prerequisite 
to policy’s validity, that interest of insured be that of unconditional and sole ownership, 
and subject of insurance be building on ground owned by insured in fee simple. That 
insured had insurable interest in property owner by him as joint tenant with wife held 
not to violate lightning policy which provided that policy should be void if interest of 
insured were other than unconditional and sole ownership or if subject of insurance were 
building on ground not owned by insured in fee singe. Pollock v. Connecticut Fire Ins. 
Co. of Hartford. (Ill.) : 
§ 283. INCUMBRANCES. 
(3). Existence and nature of incumbrances. 

283(3)—Where fire policy, which was void if property were encumbered or under foreclosure, 
contained clause making loss payable to first mortgagee and providing that insurance should 
not be invalidated as to mortgagee by mortgagor’s acts, and application for policy failed to 
disclose that property was encumbered by second mortgage which was in process of fore- 
closure, policy was void as to mortgagor and valid as to mortgagee. Union Central Life 
Ins. Co. v. Zehr et al. (Kan.) 

283(3)—Failure of insured, who disclosed existence of one mortgage, to disclose existence of 
additional $2,000 mortgage unrecorded and unknown to insurer, but known to insured, pre- 
cluded recovery on fire policy. Moore et al. v. Farmers Mut. Fire & Lightning Ins. 
Ass’n of Winneshiek County. (Ia.) 

(4). Amount of incumbrance. 

283(4)—Owner’s representation in application for fire policy that mortgage indebtedness was 
$1,000, whereas indebtedness in fact was $1,400, was material and would void policy 
as to mortgagor. Citizens State Bank of Clare v. cate Mutual Rodded Fire Ins. 
Co. (Mich.) ; 

§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. 

286—False statement in application for burglary policy that no burglary insurance applied 
for or carried by insured had been declined or canceled by any company within past five 
years held to render policy issued thereon void ab initio where statement was expressly 
declared in policy to be part thereof and to constitute a warranty. Craig v. United States 
Fidelity & Guaranty Co. (Cal.) 

286—In action on automobile liability policy, in order for insurer to be ‘entitled to defense 
that policy was void because of false representation made by insured in application for 
policy to effect that no prior insurer had refused the risk or canceled a policy, insurer 
must show a certain and positive falsity of representations claimed to have been made. 
Where insured under automobile liability policy truthfully answered in negative question 
whether any insurer had refused the risk or canceled a prior policy, insurer could not deny 
liability because insured did not further disclose details of insured’s dealings with other 
companies which would have shown a cancellation by mutual agreement. Emery et al. v. 
Pacific Employers Ins. Co. (Cal.)- drei Moelle meats " 

§ 290. AGE. : 

290— Misrepresentation as to age held within purview of statute providing that no misrepre- 
sentation made in obtaining life policy shall render policy void or be deemed material 
unless matter misrepresented should have actually contributed to the contingency or 
event on which policy was te become due and payable, and that whether misrepresentations 
so contributed should be question for jury. Penal statutes forbidding life insurance com- 
panies to make discrimination between policyholders held not to justify departure from 
construction of statutes that no misrepresentation in obtaining life policy should be 
deemed material or render policy void unless misrepresented matter contributed to con- 
tingency or event on which policy was to become due and payable, and that such question 
should be for jury as applied to representations as to age of insured. O’Maley v. 
Northwestern Mutual Life Ins. Co. (Mo.) . sees 


(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL CONDITION, 


(1). In general. 

291(1)—F alias of insured in application for life policy to disclose information as to recent 
serious illness or to state names of doctor and surgeon who had been treating him held 
to vitiate policy issued thereon, especially where insurer relied entirely on statements of 
insured. National Life & Accident Ins. Co. v. Strother et al. (Ga.) 

291(1)—Representations made by insured in application for life policy issued ‘without medical 
examination for less than $5,000, although false in fact, do not invalidate policy or 
affect liability of insurer under policy where such representations are not made fraudu- 
lently. Eckard v. Metropolitan Life Ins. Co. Gm Gps. s s 

291(1)—Insured’s fraudulent representation, in answer to question in application incor- 
porated into life policy, that he had never had albumin in his urine held, as matter of 
law, to entitle insurer to avoid 7 Amoskeag Trust Co. v. Prudential Ins. 
of America. (N. H.) ci 

291(1)—-Fraudulent representations, in application for life ‘policy, that applicant had never 
had serious illness, had had no medical or surgical treatment in hospital or sanitarium, 
was at time of application in good health, had not been attended by physician within 
three years prior to application, and did not have consumption, held to justify cancellation 
of policy. Prudential Ins. Co. of America v. Ordonoff. (Pa.) 

291(1)—To defeat liability because life insurance ap lication contained false representations 
regarding health, insurer must establish reliance thereon, but need not have relied wholly 
thereon. If false representation in life insurance application constituted one of several 
inducements and exerted material influence in bringing about contract, insurer is not liable. 
That insurer made independent investigation of insured’s health held not to defeat 
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insurer’s right as matter of law to rely on false representations in life insurance applica- 
tion, especially where investigation failed to disclose such falsity or any suspicious cir- 
cumstances. Maniatis et al. v. Texas Mut. Life Ins. Co. {ven} Baus beG 

291(1)—False representations of insured in application for life policy as to condition of 
health, treatment for serious disease within two years previous to application, and that 
he had not been examined oe, pesene within such time, would be fatal to recovery on 
policy, since each was material to risk and would avoid policy. Washington Nat. Ins. 
‘o. v. Anderson. (Tex.) 

291(1)—False representations as to weight and height of applicant for life policy and failure 
to disclose that applicant had been under care of physician for six months, and had prior 
to that time been taking treatments for what applicant thought was goiter, held grounds 
for cancellation of policy. Great Northern Life Ins. Co. v. Johnson et al. (Wash.) 

(2). Effect of statutory provisions. . 

291(2)—Breach of condition that policy should not take effect unless insured was in sound 
health at date of issuance held not to preclude liability on nonmedical examination life 
policy in view of statute avoiding such policies only if statements in application were 
willfully false and intentionally misleading, though application was not attached to policy. 
Thompson v. Prudential Ins. Co. of America. (Minn.) entawesie’ Cenk aa 


(3). Knowledge and intent of applicant. 

291(3)—Under life policy providing that false statement, misrepresentation, or concealment of 
material facts in application would avoid policy, statement in application by insured that 
she was in good health, and, so far as she knew, had no disease, while in fact she was 
then suffering with heart disease, held not to avoid policy, in absence of evidence that 
insured know of heart disease at time of application. Where insured’s representations 
regarding health in application for life policy are honestly made and justified by his then 
knowledge of his physical condition, that representations were proved to be unfounded by 
subsequent events will not avoid policy in absence of fraud. ills v. Policy Holders Life 
Ins. hate. (Calif.) 

291(3)—Liability on life policy could not be avoided on ground of alleged fraud by insured 
in misrepresenting condition of health in application, where it was not shown that insured 
knew of ailment from which she was supposed to be suffering at time of and prior to 
issuance of policy. Turner v. Redwood Mutaul Life Ass’n of Fresno. (Cal.) 

291(3)—Ljife policy issued to insured who stated in application, which was not expressly 
made a warranty, that she had never had cancer held to cover insured’s death caused by 
cancer, where it was several weeks after policy was issued before physicians discovered 
insured’s cancer, and medical testimony as to time necessary for development of cancer 
conflicted. Walsh v. Prudential Ins. Co. of America. (Til.) 

291(3)—Negative answer of insured, a physician, to question, in application for life insurance, 
whether he had ever had albumin in his urine held made with a fraudulent intent to 
deceive, notwithstanding contention that insured may have forgotten a former albumin con- 
dition or believed such former condition of no importance to insurer, where only eighteen 
months previous insured had taken a of his urine for analysis to determine 
albumin content. Amoskeag Trust Co. v. Prudential Ins. Co. of America. (N. H.).... 

291(3)—Where applicant for life policy states that he is in good health and believes it to be 
so, though in fact he is suffering from insidious disorder or, latent disease of which he 
is not aware, recovery may be had on policy. Evans v. Penn Mutual Life Ins. Co. 
of Philadelphia. (Pa.) . sks atiretiaaae 

291(3)—Insured’s knowingly making false representations regarding health to procure life 
insurance held to preclude recovery, notwithstanding absence of finding that representa- 
tions were intentionally made for purpose of deceiving insurer. Maniatis et al. v. Texas 
Mut. Life Ins. Co. (Tex.) .... 

(4). Representations as to the existence of specific diseases. 

291(4)—Parties to life policy may validly contract that policy shall be void if before its 
date insured has had any one of certain specified diseases or has been attended by a physic- 
ian for any serious disease or complaint. Life & Casualty Ins. Co. v. Runnion. (Tenn.) 


(5). Good or sound health. 

291(5)—Assured is in “‘good health” within life policy unless affected with substantial attack 
of illness threatening life or with malady which has some bearing on general health, but 
term does not mean perfect health, but, if applicant is free from apparent sensible disease, 
and unconscious of derangement of important organic functions, he is in good health, 
although he may have some slight or temporary indisposition. Wills v. Policy Holders 
Life Ins. Ass’n. (Calif.) ieidatinn sbdatan hls Dulce <ite Le . eh ie 

291(5)—Under policy voidable if insured was not in sound health when policy was issued, 
insurer held not liable where policy was issued about two months after beginning of 
3-month period during which insured was treated at hospital three or four times a week, 
and plaintiff had failed to show that insured was in sound health. Heffernan v. Metro- 
politan Life Ins. Co. (N. Y. rh ky : : 

291(5)—“‘Good health” or “sound health” within application for life insurance do not mean 
erfect health, but mean that applicant has no grave, important, or serious disease, and 
is free from ailment seriously affecting general soundness and healthfulness of his system, 
it is actual, not merely apparent, health that is controlling. Nix v. Sovereign Camp, 

aw wm 

291(5)—Representation in application for industrial life policy that insured was in sound 
health and only disease from which he had suffered had been the flu and that he had not 
had syphilis held “misrepresentation increasing risk of loss’’ so as to void policy, where 
insured at time of application had syphilis and had received treatment for ulcers of the 
feet. National Life & Accident Ins. Co. v. Lewis. (Tenn.) ao She lh taba ca ; 
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(6). Serious or temporary disease. 

391(6)—Statement in application for life policy containing provision for disability benefits 
that insured had attack of influenza and pneumonia from which there was complete 
recovery 7 years before sopueation, and had been treated by physicians only at that time, 
where in fact there had been recurring attacks of same disease at frequent intervals 
thereafter, as to which he had consulted numerous physicians, held to avoid policy as matter 
of law. Parker v. Pacific Mut. Life Ins. Co. of alifornia. (S. C.) 

291(6)—Pellagra and tuberculosis were each classifiable as a “serious disease or complaint” 
within life policy providing that, within two years from issuance of policy, liability of 
insurer should be limited to return of premiums if insured before date of or had 
been attended by a physician for any “serious disease or complaint.’’ Life & Casualty 
Ins. Co. v. Runnion. (Tenn.) 

§ 292. MEDICAL ATTENDANCE. 

292—-False representations in application for life insurance policy that insured, who had suf- 
fered from chronic asthma for six months, had not been attended by physician for five 
years, held material and legal fraud, barring sonmnany on policy. Sovereign Camp, W. O. 
W. v. Sandoval. (Ariz.) 

292—Answers of insured to questions in application as to surgical operations and hospital 
treatment, which failed to disclose amputation of breast and 10-day hospital stay, consti- 
tuted false representations sufficient to defeat _ 
rescission. Telford v. New York Life Ins. Co. 

292—Misrepresentation in application for life policy as io whether insured had been attended 
by physician would be material, where insurer, if correctly informed, would have had 
opportunity to investigate and ascertain for itself seriousness of ailment for which insured 
was being often treated. Failure of insured in application for life policy to disclose 
information as to recent serious illness or to state names of doctor and surgeon who had 
been treating him held to vitiate policy issued thereon, especially where insurer relied 
entirely on statements of insured. National Life & Accident Ins. Co. v. Strother et al. 


a.) 

292—Failure of insured to disclose to insurer in application for life policy that he had been 
treated for arthritis, or that he had visited two additional physicians, held not to vitiate 
policy, where insured had stated he was treated for “lumbago,” which term evidence 
showed was ordinarily used by laymen to describe arthritis, and the two physicians had 
treated him for same ailment as others whose names he had disclosed. Mutual Life 
Co. of New York v. Rachal. (La.) 

292—Misrepresentations in application for life policy as to former medical attention 
Co Mich) are sufficient to avoid liability on policy. Boran v. New York Life 
0. ich 

292—Life insurance applicant’s statements with regard to prior medical attendance, although 
material to risk, are not rendered fraudulent by failure to report every attendance or 
treatment by physician, as where application does not disclose attendance for headaches, 
grippe, acute colds, indigestion, or other ComEeEEeep minor illnesses. Adams v. Metro- 
politan Life Ins. Co. (Pa.) . 

292—Fraudulent representations, in application ‘for life ‘policy, ‘that applicant had never had 
serious illness had had no medical or surgical treatment in hospital or sanitarium, 
was at time of application in good health, had not been attended by physician withim 
three years prior to application, and did not have consumption held to justify cancella- 
tion of policy. Prudential Ins, Co. of America v. Ordonoff. (Pa.) 

292—-Statement in copreston for life policy containing provision for disability benefits that 
insured had attack of influenza oak pneumonia from which there was complete recovery 
7 years before application, and had been treated by physicians only at that time, where in 
fact there had been recurring attacks of same disease at frequent intervals thereafter, as 
to which he had consulted numerous physicians, held to avoid policy as matter of law. 
Parker v. Pacific Mut. Life Ins. Co. of California. (S. 

292—-Parties to life policy may validly contract that policy shall be void if before its date 
insured has had any one of certain specified diseases or has been attended by a —— 
for any serious disease or complaint. Life & Casualty Ins. Co. v. Runnion. (Tenn, 

292—False representations of insured in application for life policy as to condition of health, 
treatment for serious disease within two years previous to application, and that he had not 


been examined by physician within such time, would be fatal to recovery on policy, since 


each was material to risk and would avoid policy. Washington Nat. Ins. Co. v. Ander- 
son. (Tex.) 

292—False representations of insured in application for industrial life policy that she ‘had 
never been under treatment in any hospital and had not been under care of physician 
within three years held to render policy thereon void as provided in application and 
policies were issued without any physical examination, so that statements were material 
to risk. Eklund v. Metropolitan Life Ins. Co. ( Utah) 

292—False representations as to weight and height of applicant for life policy and failure to 
disclose that applicant had been under care of physician for six months, and had prior 
to that time been taking treatments for what applicant thought was goiter, held grounds 
for cancellation of policy. Great Northern Life Ins. Co. v. Johnson et al. (Wash.) 

292—Recovery could not be had on life policy where answer to question in application 
resnecting surgical operations and illness failed to disclose hospitalization wherein insured 
underwent operation for threatened abortion eventually terminating in miscarriage, and 
suhseovent operation for removal of contents of uterus through abdominal wall was 
seers to ee as ae of uterus. Bender v. Metropolitan Life Ins. 

‘0 Cw. re 


§ 296. OCCUPATION. : P ; ated 2 
296—Insurer held not liable on life policy which was issued on application wherein insured 
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falsely stated that he was a farmer, where policy would not have been issued if insurer 
knew of false representation. Crowder v. Rational Life & Accident Ins. Co., Inc., of 
Nashville, Tenn. (Tex.) 

§ 297. HABITS. j oi ; 

297—That insured was drunk once would not indicate that he “‘used” intoxicating liquor to 
excess. Penn Mutual Life Ins. Co. v. Nunnery. (Miss.) 

§ 298. INTEREST OF ASSURED OR BENEFICIARY. . 

298—Beneficiary under life policy in which insured was named as son of beneficiary could 
not enforce policy where deceased insured was not son but adult stepgrandson of bene- 
ficiary, since such misrepresentation as to relation between insured and beneficiary was 
so material as to avoid policy. Hatten v. Prudence Mutual Benefit Ass’n. (Ga.) 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. ; 

300—Written misrepresentation in application for life policy in reply to question as_ to 
whether applicant had been previously rejected by any other insurer is of such materiality 
to risk as to avoid policy, where relied upon by insurer. Sovereign Camp, W. O. W. v. 
Reid. (Ga.) a PSF - 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITIONS SUBSEQUENT. 

§ 308. FULFILLMENT OR BREACH. s : i oll 

308—Fire policy provision precluding liability for loss occurring while hazard is increased by 
any means within control of insured cannot be invoked unless it is shown that insured had 
knowledge of increase of hazard. Smith et al. v. Penn Tp. Mut. Fire Ass’n of Lancaster 
County. (Pa.) : - 


§$ 310. NOTICE AND PROCE 
(1). In general. 

310(1)—Mutual fire policy became void when foreclosure action was commenced, as pro- 
vided by by-law attached to policy, without action by company to bring about cancellation. 
Martin et al. v. Farmers Alliance Ins. Co. et al. (Kan.) . 

(2). Nonpayment of premiums or assessments, 

310(2)—Where policy provided for grace period for payment of premium, payment of which 
should not maintain policy in force beyond date when succeeding premium became payable, 
policy terminated automatically without any action on insurer’s part on nonpayment of 
premium on date fixed. Shick et al. v. Metropolitan Life Ins. Co. (Cal.) 

310(2)—Insurer’s notice of intention to forfeit life policy if premium was not paid within 
thirty days, mailed one day after date for payment of premium held ineffective because 
served within grace period, though rider provided that policy would lapse at end of 
thirty days after premium due date unless premium had been paid, where marginal 
note opposite thirty-one-day grace paragraph in policy stated that paragraph was modified 
by rider, since rider did not eliminate grace period but modified it by reducing period. 
Sebal v. Columbian National Life Ins. Co. (Kan.) 

310(2)—Policy insuring against disability from accident and sickness and resulting death from 
aceident in consideration of one premium and also granting $100 insurance against sickness 
resulting in death in consideration of another premium was divisible and as to the $100 
clause constituted “industrial life insurance” within statute requiring insurer to give thirty 
days’ notice before lapsing policy. Dominique v. Washington Nat. Life Ins. Co. (La.) 

310(2)—Life policy lapsed on premium default without necessity of notice to insured under 
loan agreement provision for termination of policy on premium default and application 
of surrender value less indebtedness on policy to extended insurance, precluding recovery 
on policy where total indebtedness equaled surrender value, as against contention that 
surrender value should have been applied to extended insurance because of failure to 
give insured notice under policy and loan agreement provisions that policy should become 
void thirty-one days after notice to insured that total indebtedness on policy equaled sur- 
render value. Rick v. John Hancock Mutual Life Ins. Co. of Boston, Mass. (Mo.) 

310(2)—Insurer’s mailing, in attempted compliance with statute, insufficient notice stating 
that life policy would become void after one month, held not to prevent subsequent 
automatic forfeiture of policy, precluding recovery thereon, in view of four years’ 
continued default in payment of premiums and interest on policy loan equaling cash 
surrender value. Notice stating that life policy would become void after one month 
because of default in payments, but not stating amount of premium due nor interest on 
policy loan nor place of payment, held insufficient under statute, and had no effect 
on policy. Statute held to prevent forfeiture, as of life policy, without notice, only for 
one vear from default in premium payments. Brown v. Travelers’ Ins, Co. N, ) 

310(2)—Where mutual fire policy contained provision clearly subjecting insured to delinquency, 
suspension, and loss of protection on failure to pay assessment within 30 days after 
notice, insured failing to pay assessment within such period lost protection under policy, 
though he subsequently received notice from insurer that he was delinquent, that penalty 
had been added to his assessment, and that court action would be instituted and policy 
canceled unless payment were made within further period of 10 days. Petersilge v. 
Crawford County Farmers Mut. Fire Ins. Co. (Ohio) ; 

310(2)—Where premium is fixed and definite as to time, place, and amount of payment, no 
further notice requiring payment need be given to insured in order that forfeiture clause 
of life policy may become operative, in absence of statutory or contractual provision to 
contrary. Badgett v. Oklahoma Life Ins. Co. (Okl.) ; ; Ke alae 

310(2)—-Where there is default in payment of premiums or assessments, protection of policy is 
automatically suspended from time of default to subsequent revival unless there is an 
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express provision otherwise in policy or in insurer’s by-laws, regardless of whether agree- 
ment between parties expressly imposes such suspension. Where by-laws of mutual fire 
insurance company provided that all assessments should be paid within 30 days after 
notice has been given and neglect to comply with rule would render policy “liable to 
forfeiture until paid,” insured’s delay in payment of assessment beyond 30-day period 
teeny suspended operation of policy. Miller vy. Elk County Mut. Fire Ins. Co., 
P. of HE. ars. , i+ > Te 

200s -“desaa held not obliged to notify insured of due date of premium payments on life 
policy before forfeiting policy, notwithstanding insurer’s alleged uniform custom of send- 
ing notices, where customary notice was merely of due date and where premium was not 
subject to variation dependent on amount of dividend, since insured had elected to leave 
dividends with insurer at interest. Proper addressing and mailing of notice of due date 
of premiums on life policy constitute sufficient compliance with New York statute pro- 
hibiting forfeiture or lapsing of policy for nonpayment of premium unless notice has been 
duly addressed and mailed to insured. Thomas v. New York Life Ins. Co. (U. S.) : 

310(2)—-Insurer held entitled to void life policy for nonpayment of premiums without notice 
to insured, notwithstanding clause that policy should be void one month after notice to 
insured that total indebtedness equaled cash surrender value; such clause being inappli- 
cable. Shira et al. v. New York Life Ins. Co. (U. S.) 

310(2)—Life policy issued and continuing in force upon consideration of payment of monthly 
premiums held to have lapsed upon default of premium payments without further act on 
part of insurer where loan against policy had substantially consumed cash surrender 
verge and no dividend accumulations were available for application on neues Emery 

Prudential Ins. Co. of America. (Utah). 

310(2)—Insurer held liable on hail policy which was written on form requiring ‘payment of 
entire premium on signing of application, but to which rider was attached providing 
for payment of premium in installments, notwithstanding first installment had not been 
paid at time of loss, where provision that failure to pay premium in 60 days suspended 
policy applied only to policy calling for payment in advance of entire premium, and 
insurer failed to cancel policy upon failure to receive first installment, as authorized by 
policy. Roemke v. Home Mutual Ins. Co. (Wis.) ; 

§ 311. PARTIES — BY FORFEITURE OF POLICY. 

(1). In general. 

311(1)—Where taxicab operators are required to furnish indemnity bond for benefit of 
traveling public and bond contains no provision requiring insured to co-operate with 
insurer, legal rights and equities which may exist between insured and _ insurer 
cannot be asserted by insurer as defense to injured third party’s suit upon bond. 
Taxicab driver’s alleged failure to co-operate with statutory insurer could not be 
asserted against party who had recovered judgment against taxicab company for 
personal injuries so as to preclude judgment against insurer, especially where_bond_did 
not require insured to co-operate with insurer. Roberts v. Central Mut. Ins. Co. (Ill.) 

311(1)—-Automobile liability insurer held not exempt from liability to injured persons under 
policy conforming to financial responsibility law on ground of insured’s breach of war- 
ranty relating to ownership of automobile. Woloshin v. Century Indemnity Co. (N. J.) 

311(1)—Person claiming against automobile liability insurer for injuries sustained through 
insured’s negligence has insured’s rights and is under insured’s disabilities, and cannot 


recover unless insured has complied with conditions of policy. Hunter v. Holli ingsworth 
et al. (Va.) aon ate 


(3). Mortgagees and their assignees. 
311(3)—Where fire policy, which was void if property were encumbered or under foreclosure, 
contained clause making loss payable to first mortgagee and providing that insurance should 
not be invalidated as to mortgagee by mortgagor’s acts, and application for policy failed 
to disclose that property was encumbered by second mortgage which was in process of 


foreclosure, policy was void as to mortgagor and valid as to mortgagee. Union Central 
Life Ins. Co. v. Zehr et al. (Kan.) 7 


311(3)—-Standard or union mortgage clause making mortgagee the payee of fire policy, ‘and 
stipulating that insurance should not be invalidated by mortgagor’s act or neglect, is 
independent contract between mortgagee and insurer, and is not subject to most of 
defenses which insurer may have against mortgagor. Under standard or union mortgage 
clause making mortgagee the payee of fire policy, mortgagee has independent status which 
may authorize recovery on policy by him, even though mortgagor is precluded. Provision 
that fire policy payable to mortgagee should not he invalidated by act or negligence 
of mortgagor or owner of premises prevents insurer from raising defense that there were 
misrepresentations or breaches of warranty when policy was taken out. Mortgagee held 
entitled to recover on fire policy payable to it under standard or union clause providing 
that mortgagee’s interest should not he invalidated by act or negligence of mortgagor 
or owner of premises, notwithstanding owner’s misrepresentations in application as to 
amount of mortgage indebtedness and status of title. Citizens State Bank of Clare v. 
State Mutual Rodded Fire Ins. Co. (Mich.) 

311(3)—Where mortgage clause in fire policy barred recovery by mortgagee. for any act or 
default of mortgagee which avoided policy, mortgagee’s unoccupancy of premises while 
a tenant for more than prohibited thirty day period — suspend mortgagee’s insurance. 
Trepanier v. Mercantile Ins. Co. of America. (N. 

311(3)—Mortgagee which investigated title of insured mpeg ‘before ‘making loan thereon 
held not entitled to recover on standard mortgage clause in fire policy, where insured did 
not have unconditional title thereto as required by policy. Jackson et ux. v. American 
Eagle Fire Ins. Co. et al. (Tenn.) 5 

311(3)—Statute providing that fire polic “shall not be invalidated by any act or neglect of 
mortgagor or owner of property held inapplicable where additional insurance avoiding 
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ee was applied for at instance of mortgagee. Home Ins. Co. of New York v. Lake 
ee OY (few SGC pte oth c05 svar cnc: 65s b RA AAR = bs oa RRR eames 
311(3)—Clause of fire insurance policy in substantially language of statute, providing that 
mortgagee’s interest shall not be invalidated by any act of property owner, constituted 
independent contract, covering insurable interest of assignee of mortgage note of insured’s 
vendee and trustees for such assignee, and could not be affected by subsequent act of 
later purchaser of property in taking out another policy with different company. Union 
Assurance Society, Limited v. Equitable Trust Co. et al. (Tex.) ...............0:- ; 
311(3)—Mortgagee clause in fire policy results in entirely separate insurance of mortgagee’s 
sseerent, not affected by acts of owner. Kennedy, to Use of Bogash v. A®tna Ins. Co. 


(1). In general. 
319(1)—Recovery could not be had on fire policy covering building ‘while occupied as a 
dwelling house” unless building was occupied as dwelling house at time of fire. Violation 
of fire policy provision requiring premises to be occupied as dwelling house is not 
excused by fact that violation is effected by insured’s tenant without insured’s knowledge. 
Where breach of fire policy provision requiring premises to be occupied as dwelling house 
ceases before fire and before insurer declares forfeiture, there may be recovery on policy 
on theory that it was not rendered void, but was merely suspended during breach. Factor 
determinative of whether building is occupied as “dwelling house,” within requirement 
of fire policy, is general and comprehensive use of structure, and, while there may be 
another incidental use not inconsistent with occupancy as a dwelling, building is not 
occupied as “‘dwelling house’ where large part of building is devoted to systematic opera- 
tion of commercial enterprise. Fire policy providing in first clause, “NIL. On * * * 
frame building * * * while occupied as a Dwelling House,” and in second clause, ‘$2,000. 
On household furniture * * * all while contained in the above described building,” held 
not to preclude recovery for furniture fire loss sustained while building was not occupied 
as dwelling house, since words “‘while occupied as a Dwelling House’’ were not part of 
of building. Smith et al. v. Penn Tp. Mut. Fire Ass’n of Lancaster County. 
SN, due chs ak PSe Centos tek T OEE AD SRS 2 SOTA WETS ORE Ree ES LEN EA eC DA NEO eask se 6 8 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 320. ILLEGAL USE OF BUILDING. 
320—Forfeiture of standard form fire policy for increased hazard can result only on showing 
that situation was within insured’s control or knowledge, or that ordinary care would 
result in such knowledge by insured, so that insured could recover on policy for furniture 
fire loss, notwithstanding insured’s tenant used house containing furniture for illegal 
manufacture of liquor, where insured was not chargeable with knowledge thereof. 
Rates y.. Pee te. Cn. oe Deererene, BOR, Ce Jie) ec iccc atc ccscaveevaseescseenees 
$ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Provisions that fire policies were to be inoperative if premises should become and 
remain vacant for more than thirty days without insurer’s consent held to exclude 
vacancy as an increase of risk, since insurance is suspended where period has run, but is 
unaffected where period has not run. Where provision that fire policy should be 
inoperative if premises became and remained vacant for more than thirty days without 
insurer’s consent was construed to mean that policy continued in force if vacancy did 
not exceed such period, insurer in policy in force less than permitted vacancy period at 
time of fire could not deny liability on ground that alleged vacancy increased the risk. 
In action on fire poli¢y which provided that vacancy of premises for more than thirty days 
without insurer’s consent would avoid policy, instructing that unoccupancy must either 
amount to vacancy or result in a material increase of risk to be ground for avoidance 
held improper, since issue was whether insured lived on property for any part of time 
during thirty days immediately preceding fire. Trepanier v. Mercantile Ins. Co. of 
America. (nN. aha aes ann babe ea oe ie pee iae iaes ia ey aie 4 ls cole cia eas 6eG 
323(1)—-Under fire policies providing vacancy of more than 30 days without insurer’s consent 
rendered policies inoperative, vacancy for less than 30 days held to have no effect on 
policies. whether or not risk was thereby increased. Trepanier v. Mercantile Ins. Co. 
(3). What constitutes vacancy or nonoccupancy. 
323(3)—Under fire policy avoidable if dwelling house were unoccupied for over ten days, 
dwelling house was “unoccupied,” precluding liability on policy, where occupant was 
temporarily absent for thirteen days until fire during which time he was in hospital and 
his family had removed to home of relatives, notwithstanding furniture and clothing 
remained in house, since occupancy required was not occupancy of “intentions to return” 
or of mere “inanimate objects.” Kinneer v. Southwestern Mutual Fire Ass’n. (Pa.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(6). Incumbrance of property. 
328(6)—Wife’s execution, with husband’s knowledge and consent, of security deed to insured 
property in which wife had equitable interest, rendered void fire policy issued to husband, 
which provided that policy should be void upon “change in interest, title, or possession” 
of insured property. Hurley v. Girard Fire & Marine Ins. Co. (Ga.) : 
(7). Feasible conveyance. 
328(7)—Under fire policy payable to mortgagee as its interest might appear, and providing that 
liability of insurer should terminate upon conveyance of property, insurer’s liability would 
not be affected by conveyance to mortgagee accompanied by agreement to reconvey upon 
yment of debt, since such conveyance was in effect a mortgage, although absolute in 
‘orm. Brown v. Farmers Mut. Fire Ins. Ass’n of Fairfield County, S. C., et al. (S. C.) 
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(14). ‘Commencement of foreclosure proceedings” or ‘“‘notice or sale.’’ 
328(14)—Purpose of fire policy provision invalidating policy on commencement of foreclosure 
proceedings is to protect insurer against loss resulting from yielding of insured to 
temptation to commit arson. Institution of suit against fire insured on theory that 
insured held insured property in trust for complainant, resulting in adjudication that 
insured held title as security for payment of sums advanced on ‘halt of complainant, 
held not to invalidate policy arovilion that it should be void on a of fore- 
closure proceedings. Springfield Fire & Marine Ins, Co. v. Shea. Fla.) ; 
ae fire policy became void when foreclosure action was cesupaaied, as provided 
by-law attached to policy, without action by company to bring about cancellation. 
Bastin et al. v. Farmers Alliance Ins. Co. et al. (Kan.) ea veases 
§ 329. CHANGE OF POSSESSION. 
329—Provision of standard form fire policy, covering furniture in dwelling used by insured, 
permitting change of occupancy held applicable to furniture as well as to realty, 
authorizing recovery on policy notwithstanding insured leased both premises and 
furniture therein. Provision of standard form fire policy, covering furniture in dwelling 
used by insured, for forfeiture for any change in interest, title, or possession except 
change of occupants without increase or hazard held not violated by insured’s leasing of 
both premises and furniture therein. Krieg v. Phoenix Ins. Co. of Hartford, Conn. 


(N. J.) 

§ 330. NCUMBRANCES. 

(1). In general. 

330(1)—Where fire policies provided that insurers would not be liable for loss of insured’s 
property if later encumbered by chattel mortgage without insurers’ written consent, notice 
to soliciting agent that chattel mortgage had been executed held not binding on insurers, 
and hence insured could not recover on such policies. Execution of chattel mortgage upon 
insured’s property without insurers’ consent held to cause temporary suspension of insur- 
ance and not forfeiture of policies, and hence insurers’ retention of premiums did not 
estop insurers from relying upon breach where insured suffered fire loss. Where fire 
policies were breached by execution of chattel mortgage on insured property without 
insurers’ consent, insurance did not continue so as to cover fire loss, where insured failed 
to notify insurers of mortgage or request indorsements of policies or exact promise that 
olicies would continue in force without indorsements. argett v. Gulf Ins. Co. of 
allas, Tex. (Calif.) 

330(1)—Under statutory fire policy relieving insurer from liability for damage to property 
encumbered by chattel mortgage, insurer held not liable for destruction by fire of insured 
personalty which was encumbered by. deed of trust, “deed of trust’”’ ne “chattel mort- 
gage” within policy. Cuzzola v. Tokio Marine & Fire Ins. Co. (W. 

ntire or severable contracts. 

330(5)—Provision for forfeiture of fire insurance policy, covering furniture, fixtures, and 
stock of merchandise, if subject of insurance, were incumbered by chattel mortgage, did 
not prevent recovery thereon by insured giving mortgage on furniture and fixtures only. 

; sae et al. v. Northwestern Mut. Fire Ass’n of Seattle, Wash. (Ida.) 

A. 

332%4—In absence of express provision that literal compliance with clause requiring immediately 
forwarding of process to automobile liability insurer’s home office is of essence of con- 
tract and liability is conditioned thereon, noncompliance will not work a forfeiture. Toub 
v. Home Indemnity Co. of New York. (N. J.) 

§ 332%. ———— 

332%4—As respects whether passbook issued by building and loan association was record of 
county within provision of burglary and robbery policy, requiring records showing loss, 
account in name of person who was county treasurer, with addition of word ‘“Treas.,”’ 
was not a trust account in favor of water district, funds of which were deposited, county 
treasurer or county. In determining parties’ relative duties under burglary and robbery 
policy issued to county, it must be considered that county can act only through officers, 
and that officers only act for county when legally pursuing their duties. County held 
not precluded on ground of breach of warranty requiring keeping of records from 
recovering on burglary and robbery policy for loss of funds, part of which county treasurer 
had deposited with building and loan association, because only record of deposit was 
saniaah which was not a county record, yaere such deposit was unauthorized. Mary- 
land Casualty Co. v. Kern County. ( gg 

§ 334. PRECAUTIONS AGAINST LOSS. 

(1). In general. 

334(1)—Breach of promissory warranty contained in theft policy to effect that, in case of 
damage to property, insured will use due care to protect property from loss by theft, 
will prevent recovery for loss by theft when such breach existed at the time of loss 
and contributed to loss. Leaving damaged trailer in a ditch beside well-traveled highway 
in thickly ponul-ted community for period of about seven days without any protection 
against theft held as matter of law to constitute breach of promissory warranty of theft 
policy. whereby insured -creed to use due care to protect property from loss bv theft, 
precluding recovery for theft. Sanks et al. v. St. Paul Fire & Marine Ins. Co. (Nebr.) 


§ 336. ae ce INSURANCE. 
(1). In general. 
336(1)—Industrial policy provision limiting liability to amount of premiums paid if similar 
policy was concurrently in force was binding, notwithstanding that insurer accepted pre 
miums on more than one policy on same insured without knowing that more than one 
policy was in force because insurer’s records were kept by numbers rather than by names. 
where it was general custom of industrial insurers to so keep records. Leow v. : & 


Casualty Ins. Co. (Tenn.) 
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(2). Knowledge and consent of interest. 

336(2)—Fire policy containing mortgage clause and providing that policy would become void 
if insured procured other insurance held to cover insured’s loss, notwithstanding mort- 
gagee procured other insurance without knowledge of insured, where mortgagee had only 
right to procure insurance on failure of insured to do so. Where fire policy contained 
clause providing policy would become void if insured should procure other insurance, 
insured who executed proofs of loss under policies subsequently issued to insured’s mort- 
gagee without insured’s knowledge held not to have ratified act of mortgagee in obtaining 
policies so as to defeat insured’s right under original policy, where, after discovering his 
rights, insured abandoned claims under subsequent policies, and proceeded with claim 
under original policy. Where fire policy contained clause providing policy would be void 
if insured should procure other insurance, insured who executed proofs of loss under 
policies subsequently issued to insured’s mortgagee held not estopped from claiming under 
original policy, where, after discovering original policy was valid as to him, insured pro- 
ceeded no further under subsequent policies. Jordan v. Commercial Union Fire Ins. 
Co. of New York. (La.) 

336(2)—Requirement in fire policy of consent to other insurance is not arbitrary but reason- 
able and proper, and will be strictly enforced. Home Ins. Co. of New York v. Lake 
Dallas Gin Co. et al. (Tex.) ae praia eesidas 

336(2)—Insured’s failure to formally notify insurer of another accident olicy held immaterial, 
where insurer’s general manager knew of the second accident policy, as shown by the 
fact that he filled out, signed insured’s name to, and initialed previous indemnity claim 
expressly reciting existence of other policy. Hedrick y. Washington Nat. Ins. Co. (Wash.) 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS  aodiaaal OF FORFEITURE IN GENERAL. 
(1). In genera 

349(1)—Where assessment by mutual insurance company is not levied in compliance with 
articles of incorporation, it is invalid, and its nonpayment will not forfeit existing policy. 
Where articles of incorporation of mutual insurance company provided that assessments 
should be levied by executive committee, assessments, levied at meeting of board of 
directors of which executive committee were members, ‘did not comply with articles, and 
failure of insured to pay assessments did not forfeit rights under fire sane Maasdam 
v. Jefferson County Farmers’ Mut. Ins. Ass’n. (Iowa) . 

349(1)—Where disability of insured under life policy occurred before default in ‘premium, 
right of insured to disability benefit accrued and subsequent lapse of policy did not 
operate as release of insurer for liability because of insured’s disability. Jefferson 
Standard Life Ins. Co. v. Pierce. (Ky.) . 

349(1)—Failure to pay premiums on life insurance policy, charged with indebtedness leavin 
no balance of cash value for purchase of extended insurance at time of insured’s death 
after grace period for payment of unpaid premium, results in nonliability of insurer on 
policy. Kapralian v. Central Life Ins. Co. of Illinois, (Mich.) 

349(1)—Township mutual fire insurance company held not liable for loss occurring after 
expiration of policy on theory that by-laws, by imposing on secretary duty to notify 
insured of expiration, and on other officers duty to solicit renewal, created any duty to 
insured, since duties so imposed were unilaterai and for company’s benefit and created 


no contract right in insured. Pinske v. Garfield Farmers’ Mutual Fire Ins. Co. (Minn.) 55 


349(1)-——Beneficiary could not recover on life certificate issued in connection with accident 
and health policy where insured had paid no premiums after cancellation of accident and 
health policy, whether or not life certificate was contract separate from policy and did 
os oe rve to insurer right to cancel. West v. Provident Life & Casualty Ins. Co. 
( ) 

349(1)—Mutual assessment fire policy held not to lapse for nonpayment of assessment which 
was made partly for anticipated future losses, in view of statute limiting assessment to 
losses which have actually occured plus operating expenses. Insured’s failure to pay 
invalid assessment did not forfeit ee assessment fire policy. Ehlers vy. Farmers Mut. 
Ins. Co. of Thayer County. (Neb.) 

349(1)—Payment of premiums within specified grace period of 31 days held condition of 
keeping life policy in force, except as modified by statutes. Brown v. Travelers’ Ins. 
‘o. ) 

349(1)—Where life policy applied for December 14, 1928, was issued and antedated as of 
November 13 preceding, premium for first year was paid January 10, 1929, and insured 
was injured January 10, 1930, and died January 15, without paying further premium, 
insurer held not liable, where insured knew policy was antedated and there was no mutual 
mistake or fraud. California State Life Ins. Co. v. Bailey. (Okl.) 

349(1)—Loss occurring during period of suspension of mutual fire policy because of failure » 
pay assessments must be borne by insured. Miller v. Elk County Mut. Fire Ins. Co., 
of H., St. Marys, Pa. (Pa.) 

349(1)—Provisions in accident policy that nonpayment of monthly premiums when due would 
work forfeiture, that agent had no authority to change policy nor waive any provisions, 
and that forfeiture would result if premiums were not received by insurer by 9 a. m. 
7 J enaaNS due date were valid. Physicians Health & Accident Co. v. Davis. 
(Tex. f 

(3). ‘ Nonpayment of note given for premium. | 

349(3)—Knowledge by insured, at time of signing premium note, of its due date, was not 
chargeable to insured at time premium note fell due as a matter of law, and did not 
relieve insurer of duty to give such notice, where insured relied wu 7 representation that 
no payment need be made until after notice. Home Ins. Co. v. Livingston. (Ala.) 

349(3)—Insurance company which by habit of business or custom receives overdue payments of 
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premium notes without objection, or by its conduct induces insured to believe that strict 
* compliance with policy stipulation exacting punctual payment of premium notes will not 

be insisted on, is estopped from enforcing such provision, and waives right to cancel 
policy for nonpayment a such notes. Insurer’s cancellation of life policy for nonpayment 
of installment premium note when due relieved insured of duty ay tendering subsequent 
poomens of that particular note and subsequent tender of other installment notes as they 
ecame due. Yutz v. Commonwealth Life Ins. Co. (Ky.) 

349(3)—-Where mutual fire insurance company insured premises for consideration of $1 and 
premium note payable in such installments at such times as company should by assess- 
ment direct, insured could not claim that default in payment of assessments did not deprive 
him of his right to recover on policy on ground that only performance required of him 
was payment of $1 and delivery of note, since note was not in itself a satisfaction of 
obligation to pay assessment as levied, but merely constituted a promise to do so. Miller 
v. Elk County Mut. Fire Ins. Co., P. of H., St. Marys, Pa. (Pa.) . 

349(3)—-Where time for paying premium had been extended by payment to insurer of insured’s 
dividend, giving a note for balance of premium, payable at expiration of period of 
extension, held not to constitute payment of premium or to prevent lapse of policy where 
note, which was never paid, provided policy would lapse if note was not paid when due. 
Kenefick v. Mutual Trust Life Ins. Co. (S. D.) des 

349(3)—Ordinary life insurance policy, providing 
premium note when due should cause policy to cease and determine and that premium 
should be paid by application of reserve and dividend value of term policy, converted as 
authorized thereby into ordinary life policy, and execution of premium note for balance, 
ceased and determined on nonpayment at maturity of premium note. Attachment of 
application for life insurance to both term policy originally issued and ordinary life 
policy, into which former policy was converted, created no ambiguity as to whether 
premium for last policy was amount disclosed on its face or smaller sum stated in applica- 
tion, so that expiration of ordinary life policy on nonpayment of note for balance of 
premium fixed thereby after applying reserve and dividend value of term policy was not 
prevented by fact that such value exceeded amount of premium stated in application. 
Burr v. Equitable Life Ins. Co. of Iowa. (U. S.) a aden erancaicant 

§ 350. STATUTORY PROVISIONS. 

(3). Providing extended or paid-up insurance. ' 

350(3)—Where life policy was issued and lapsed during life of statute requiring application of 
reserve to extended insurance for full amount, but insured died after amendment per- 
mitting insurer to apply reserve to paid-up insurance for life, policy held controlled by 
original statute, since provision of amendment as to effective date thereof, which followed 
original act, was clearly an error. Statute permitting insurer to apply reserve value of 
lapsed life policy to purchase of paid-up insurance for life held not retroactive. Devine v. 
National Life & Accident Ins. Co. of Nashville, Tenn. (La.) : arate ; Bi 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

2 - IN GENERAL, Si 

357—Where time for payment of annual premium could be extended on insured’s signing 
application for extension, insurer held under no obligation to grant extension on tender 
of part payment unaccompanied by request for extension, even if insurer had granted 
extension for payment of previous premium, and insured’s rights terminated on due 
date of payment. if not month before when insurer conditionally accepted part payment 
also unaccompanied by arplication for extension. Granting extension for premium pay- 
ments is discretionary with insurer, and before granting request for extension for pay- 
ment of annual premium. insurer could impose such conditions precedent as it saw fit. 
Shick et al. v. Eauitable Life Assurance Society of the United States. (Cal.) 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 


§ 360. —— IN GENERAL. 
(1). In general. 

360(1)—Payment on September 9, of premium due September 1, on accident and health policy 
providing that payment of past-due premium should not continue policy in force beyond 
Ist day of succeeding month, did not continue policy in force until October 9, so as to 
cover accidental death of insured after 1st of October, notwithstanding that period between 
September 1 and September 9 was not covered by policy, where policy provided for 
return of premiums paid for any period not covered by policy. Jackson vy. Washington 
Nat. Ins. Co. (Calif.) ‘ Be paid otha et ecw oe eee 

360(1)—Insurer could not escape liability on industrial life policy because premiums were 
paid by insurer’s agent in violation of instruction in receipt book, where clause prohibit- 
ing agents to advance premiums was not part of policy, which provided that policy and 
— constituted entire contract. Corrigan v. Home Life Ins. Co. of America. 
(Pa. ees ; 


(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Health insurer withholding benefits to which insured is entitled cannot forfeit policy 
for default in premiums avoidable by application of benefits to payment of premiums. 
Washington Nat. Ins. Co. v. Dukes. (Ga.)..............0c cc eeus : KEN 

360(3)—Under life policy insurer held required to apply dividend falling due during grace 
period to paid-up addition purchased by reserve value of policy to increase term of 
extended insurance, notwithstanding that premium payment was not made before expira- 
tion of grace period. Union Central Life Ins. Co. v. Allan. (Ga.) 

360(3)—Disability benefit payment held not indebtedness to insurer within life policy so as to 
be deductible from loan value of policy, and hence beneficiary could recover balance due 
upon insured’s death, where loan value without such deduction was sufficient to keep 
policy in effect until insured’s death. Columbian Mut. Life Ins. Co. v. Hamlet. (Ky.) 
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360(3)—Insured is entitled to dividend earned at date of cancellation of life policy for default 
in premium payment. Yutz v. Commonwealth Life Ins. Co. (Ky.) 
360(3)—Insured is not justified in declaring a forfeiture of an insurance policy for nonpay- 
ment of premium, assessment, or dues, when, at time such payment accrues, insurer is 
indebted to insured for dividends declared or other funds. ere amount owing insured 
for disability benefits was sufficient to pay for premium, on insured’s electing to renew 
policy, noncancellable as to insurer, insurer was not authorized to declare a forfeiture 
when check for premium was returned because of insufficient funds, since insurer was 
under duty to apply in satisfaction of the accrued and unpaid premium moneys in its 
hands which were due insured. Ruderman v. Massachusetts Accident Co. (N. J.) .... 
360(3)—Insurer held not liable under insurance certificate providing that, when cash value 
has been consumed in loans advanced and interest thereon, certificate should become void, 
where monthly premiums falling due prior to insured’s death where in excess of cash 
wonder value at time of insured’s default. Sovereign Camp, W. O. W. v. Howell. 
ME” «Gai arene cad CURtWi ese © ache cb eee Paths CERSRED RLV ch Che bh bcekerb anus eae ns 
360(3)—Life insurer held not required to apply dividends on policies to payment of premium 
on another icy of same insured to prevent forfeiture thereof, unless entitled to 
appropriate dividends for such purpose. ife policy sued on held not to give insurer 
right to apply dividends accruing on other policies of same insured to payment of pre- 
miums on policy sued on, precluding recovery on theory that insurer was required to apply 
dividends accrued on other policies to prevent forfeiture of policy sued on. Judge v. 
ee ee a on aha ks ec behin bh eswes oceed vetatou hanes 
360(3)—Insurer on life policy held bound, under nonforfeitable clause, to charge any premiums 
or other indebtedness not paid by insured as automatic policy loans until amount of the 
then loan value was exhausted. Beneficiary held not entitled to recover on life policy 
where insured had borrowed up to full loan value of policy and failed to pay advance 
interest for second year of loan or premiums due, notwithstanding nonforfeitable clause of 
policy, where increased loan value at end of year was sufficient only to pay advance 
interest and premium for one quarter and insured died thereafter. Middleton v. Volunteer 
State Life Ins. Co. (S. C. 
360(3)—Under life policy providing that cash or loan value was available toward payment of 
second year’s premium when balance thereof was paid in cash and when applied for in 
accordance with subsequent oa that, after payment of premiums for two full 
years and while policy was in force, insure’ could borrow any amount within loan value 
upon assignment of policy as security, insurer was not required to automatically apply 
loan value of policy on second year premium. Statute requiring life policy to contain 
table owing loan values and options, beginning with year in which they would become 
available, and providing that, if value is applied to purchase of other insurance, which is 
in force, original policy may be reinstated, held not to impose duty on insurer to apply 
loan value of policy to payment of second year’s premium. Life policy providing that 
policy should be void from date of default in premium and that cash loan value of policy 
should be available toward payment of second year’s premium open povnens of balance 
thereof in cash held not in force at time of insured’s death after first anniversary of 
policy, where only first annual payment had been paid. Great Southern Life Ins. Co. 
i CO eR ce kk ae ese ns Sale  waaly-e 64 ER be Ade MESS Loe Rbk R NC: 
360(3)—Under month to month accident and health policy, wherein only premium waiver pro- 
vision was in case of total permanent disability, where insured had claim for health bene- 
fits and did not thereafter make premium payment, policy lapsed for nonpayment after 
period of grace and did not cover subsequent illness of insured, notwithstanding at time 
of subsequent illness insurer owed insured on the prior claim enough to pay accrued pre- 
miums. Guaranty Old Line Ins. Co. v. Winstead. (Tex.) 
360(3)—Forfeiture of life policy for nonpayment of premium within grace period held arbitrary 
and unjustifiable, so as to entitle insured to damages therefor, where, at time of forfeiture, 
insurer had funds belonging to insured lacking only $1.78 of being full amount of pre- 
mium, which should have been applied on premium due, although allocated by insurer to 


ore payment of future premiums. Illinois Bankers Life Assurance Co. v. Payne. 
‘ex. Len eT aNGT VE ROa ok Ce PERU GE KOS Ciena oct OkasrhesEs hens ta bose Teh ibavacuhe Febeve 


361. —— TO AGENT OR BROKER. 

361—Agreement by insurance soliciting agent, authorized to receive and receipt for premiums, 
that premium might be left with third party for agent, held not to subject insurer, who 
had no knowledge of agreement, to liability on life policy, where premium alleged to have 
been left with third party was not received by agent or insurer within period of grace for 
its payment. Butler v. Standard Life Ins. Co. of the South. (Ala.) ....... 

361—Insurance agent who waived payment of premiums on accident policy for several months 
without authority to do so could not rebate such premiums. Physicians Health & Accident 

| v wee. Cree) ...... ae Sah Oke eek dine hae aauk wie h ak hha Sina Fe tater cea is 

361—Where insured disregarded notices that premium on life policy was due and failed 
to pay premium before grace period expired, beneficiary onal 
death on ground that agent had agreed’ to accept premium note according to imsurer’s 
custom, where note and written agreement with insurer as to change in due dates of 
future premiums had not heen executed. New York Life Ins. Co. v. Barton. (Va.) 

§$ 362. EXCUSES FOR NONPAYMENT. 

362—Under life policy providing for waiver of premium payments upon receipt by insurer of 
due proof of insured’s total oe insurer held not liable where insured, who became 
disabled while policy was in force, did not notify insurer of such disability or pay further 
em during remaining 2% years of his life. American Nat. Ins. Co. v. Freeman. 
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before premiums became due or before polic lapsed, as condition precedent to waiver 

of premiums, falling due after disability held waived, where insured prior to time pre- 

miums became due became disabled and so remained until death. orthwestern Mut. 
Life Ins. Co. vy. Carneal. (Ky.) 

362—Insured’s furnishing notice to insurer by letter of his disability requesting form on 

which to make disability claim held to entitle insured to benefit of clause of policy 

ed 


providing that premiums in default before receipt of notice of disability would be waiv 
1f written notice of disability were received within six months from date of default 
premiums, notwithstanding insured did not furnish proof of disability. Under life 
licy containing proyision that premiums due during disability which are in default 
efore notice of disability to insurer are waived if notice is received within six months 
of due date of premium, insured who gave notice within six-month period held entitled 
to disability benefits; the defaulted premium having been waived by terms of the policy. 
Jefferson Standard Life Ins. Co. v. Pierce. (K 
362—Limitation applicable to suit to recover under a 
for disability benefits under life policy, notwithstanding nonpayment of premiums, where 
insured’s contention and holding of court was that all premiums during period should have 
been paid by insurer pursuant to its agreement. Frey v. Great Southern Life Ins. Co. 


362—“Due proof of such disability,” within insurance policy, did not require any particular 
form of proof which insurer might arbitrarily demand, but such statement of facts as, 
if established in court, would require payment of claim. Schollman v. Prudential Ins. Co. 
of America. (Neb.) e 

362—Life policy provision for waiver, during disability, of premiums falling due after 
approval of proof of disability and for return of any premium due after receipt of proof 
of disability held inoperative, where premium fell due and grace period expired before 
proof of disability was submitted. Warren v. New York Life Ins. Co. (N. M.)...... 

362—Usage on part of life insurer in giving notice of due date of premium and insured’s 
reliance on receiving notice is not excuse for nonpayment, unless usage is one especially 
as between insurer and insured and existed so long and became of such a character as to 
induce insured to believe forfeiture would not be insisted on, unless notice was first given. 
Badgett v. Oklahoma Life Ins. Co. (Okl.) 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
364. IN GENERAL. ; sii . 

364—Where insured obtained life policy during existence of statute providing that, if 
insured did not exercise option, accumulated reserve should be applied to purchase of 
extended insurance, insured’s right to extended insurance without exercising option accrued 
at time policy was issued, and not at time policy lapsed, which was after passage of 
amending act giving insurer option to apply reserve to purchase of paid-up insurance. 
Furlong v. National Life & Accident Ins. Co. of Tennessee. (La.) ............. : 

364—Life policy clause allowing 31 days’ gue in payment of any premium after first while 
policy remained in force did not apply to policy “orn for nonpayment of premiums. 
Fishman v. Eureka-Maryland Assur. Corporation. (Pa.) 

§ 365. REINSTATEMENT. 

(1). In general. . 

365(1)—Statute providing that no misrepresentation in application for insurance or proof of 
loss thereunder shall void policy unless misrepresentation increases risk of loss, or is 
made with actual intent to deceive, held applicable 

(Al 


of life policy. New York Life Ins. Co. v. Ellis. 

365(1)—Where member of labor union which carried group policy terminated his member- 
ship and did not, as was permissible, continue insurance by monthly payment of dues, 
insured’s death held not covered by group policy, even though, after member receive 
injuries from which he qmenquentiy died, beneficiary’s representatives paid local union 
secretary, who merely had authority to collect assessments and make remittances, amount 
oneetry said was required for reinstatement. American National Ins. Co. v. Ambort. 

rk. 

365(1)—Insurer’s reinstatement of life policies upon application by insured after they had 
been improperly lapsed when insured had right to term insurance purchased by cash 
surrender value plus dividends less indebtedness to insurer held to restore old status of 
policies and to waive insured’s right to surrender policies and exercise cash surrender 
option unless insured defaulted or called options at some future anniversary as provided 
in policy. Regular and good-faith reinstatement of life policies by insurer after policies 
had been improperly lapsed could not subsequently be rescinded by insurer. Rescission 
of reinstatement of mutual life policies which had been improperly lapsed by insurer 
would be required to be made on basis of book account as of date on which policies were 
originally lapsed so as to entitle insured to term insurance purchased by cash value less 
indebtedness to insurer plus dividends due insured as of date of original default in pre- 
miums for which policy was lapsed as provided in policies. Act of insured in accepting and 
cashing insurer’s check for premiums paid on reinstatement of life policies held not agree- 
ment by insured to rescission of policies or acceptance of check in full satisfaction of 
claim against insurer in absence of showing that check was accepted in full satisfaction of 
claim against insurer. New York Life Ins. Co. v. Kincaid. (Fla.) .... et es oy 

365(1)—Acceptance by general state agent for life insurance company of premium on lapsed 
policy and issuance by state agent of unconditional regular receipt for premium, signed by 
company’s executive officers, which receipt was issued and delivered to state agent to be 
countersigned by him on payment of premium, constituted reinstatement of policy, unless 
transaction was tainted with fraud. Delivery to state agent for life insurance company of 
receipt for premium on lapsed policy, signed by duly empowered officers of company, which 
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authorized state agent to countersign and deliver receipt constituted, in effect, power of 
attorney clothing state agent with power to reinstate lapsed policy, although policy prohibited 
forfeiture except by agreement in writing signed by certain officers, whose authority could 
not be delegated. Life insurer’s acceptance of past-due premium and interest thereon to 
date of payment, issuance of receipt therefor, and retention of money until after insured’s 
death, constituted reinstatement of policy, where no question of fraud was involved. Union 
Central Life Ins. Co. v. Merrell. (Ga.) 
365(1)—-Decree reinstating lapsed life policy which allowed insured reasonable time to tender 
amount of which he was in arrears of premiums and other charges held not error where 
insured tendered check when he made application for reinstatement and insurer refused 
tna without claiming that check was insufficient. Smith v. Bankers Nat. Life Ins. 
‘0. eb. aries 
365(1)—Mutual rescission of reinstatement of life and disability policy held effected as mat- 
ter of law, where insurer sent insured letter declaring rescission for concealments in 
application for reinstatement and inclosed insurer’s check for amount of premiums paid 
subsequent to reinstatement, and check was cashed about 6 months after its receipt, 
notwithstanding check was cashed by insured’s wife, the beneficiary, on her unauthorized 
indorsement of insured’s name, and where insured did not challenge claimed rescission 
— over £ xeere after learning of cashing of check. Warren v. New York Life Ins. 
0. N,. ) es rer Satie ia See a PERERA SS : 
365(1)—Ljife policy provision authorizing reinstatement of lapsed policy on furnishing of satis- 
factory evidence of insurability and payment of arrears of premiums does not confer 
arbitrary or discretionary power on insurer’s officials to refuse reinstatement where insured 
complies with provision, and insurer’s refusal to reinstate policy on insured’s compliance 
with reinstatement provision gives rise to cause of action on policy. Illinois Bankers 
Life Ass’n of Monmouth, Ill. v. Palmer. (Okla.) i ae clive is 
365(1)—Letter from life insurer to agent, delivered to insured, stating amount necessary 
then to reinstate policy on approval of application did not estop insurer from requiring 
compliance with policy and statute respecting application made a month thereafter. Pay- 
ment of part of overdue premiums held insufficient under life policy and statutory require- 
ment to reinstate policy. Fishman v. Eureka-Maryland Assur. Corporation. (Pa.) 
365(1)—Under life policy containing one-year incontestable clause, insurer held not entitled to 
attack reinstatement of policy after lapse for nonpayment of premiums on ground of 
fraud in application for reinstatement after expiration of one year from date of reinstate- 
ment, as against contention that insurer was not attacking the insurance contract but was 
; ie the reinstatement. Smith v. State Mutual Life Assurance Co. of Worcester. 
a.) A Re bi aes tet plea 
365(1)—Under provision of life policy at any time after default in premium payment policy 
might be reinstated upon presentation of evidence of insurability satisfactory to company 
and payment of arrears of premiums with interest, insured held entitled to reinstatement 
as matter of contract right, which could not be arbitrarily denied without good reason. 
Illinois Bankers Life Assurance Co. v. Payne. (Tex.) cece eet aseeeeereveneens 
365(1)—Where insured on lapse of life policy and its extension under nonforfeitable clause 
applied for reinstatement and signed note for past-due premium, acceptance by insurer 
of note and application reinstated policy, notwithstanding past-due payment of premium 
was by note and not cash and was charged against reserve of life policy. Peoples Life 
Ins. Co. v. O’Hara. (Tex.) 
(2). Condition of reinstatement. 
365(2)—Provision of life policy requiring insured’s re-examination to obtain reinstatement of 
life policy lapsed through nonpayment of premium is valid. Dabbs v. Guarantee Fund 
Life Ins. Co. (Ark.) .... Mh eo 
365(2)—Where application for reinstatement of life policy was not necessary to keep policy 
in force because of acceptance by insurer of late payments, misstatement in application, 
which application was made without insured’s knowledge, was not ground for avoiding 
liability on policy. Turner v. Redwood Mutual Life Ass’n of Fresno. (Cal.) bee 
365(2)—Failure to make full disclosure with reference to insurability in application for 
reinstatement of mutual life policies will not vitiate reinstatement where statements in 
application were made in good faith. Insured held estopped to raise question of mis- 
renresentation as to insurability of insured in application for reinstatement of life policies 
after more than eighteen months after reinstatement during which time seven premiums 
were paid, options under policy for benefit of insured were waived, and insured had 
withdrawn dividends previously designated for payment of premiums and insurability of 
insured had materially changed, in absence of conclusive showing of intentional deception 
by‘ insured. New York Life Ins. Co. v. Kincaid. (Fla.) 
365(2)-—Where policy has been duly issued with knowledge of facts which would render 
policy void in inception, if provisions were insisted upon, insurer will be held to have 
waived such provisions, or be estopped from asserting them, and such provisions may 
also be waived on reinstatement of policy. Norman v. Merchants & Bankers Mutual 
Benefit Corporation. (Fla.) a 
365(2)—Where application for reinstatement of life policy did not contain question as to 
whether insured had consulted physician since examination when policy was issued, alleged 
oral answer which insured made to physician’s questions and not included in written appli- 
cation for reinstatement could not form basis for claim of misrepresentation. Reinstate- 
ment of policy after default in payment of premiums by performance of conditions specified 
in policy continues in force original policy and does not create new one, but insurer may 
avoid effect of reinstatement by showing that it was — by fraud or unfair means 


omy material false representations or warranties. Johnson v. Country Life Ins. Co. 
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365(2)—Industrial life insurer’s acceptance of nine premiums paid after lapse of policy for 
nonpayment of premiums, without insisting on performance of policy conditions required 
for revival, waived compliance with such conditions and authorized recovery on policy, 
nae lespite fact on yon | payments were in arrears at insured’s death. Mobley v. Uni- 

ife Ins. b> 

365 taasoed showed insurability required for reinstatement of lapsed life policy where 
stipulation agreed that insured had furnished evidence of insurable interest and g 
health, and insured carried on general practice of medicine for five years after application 
for reinstatement and was in good health at time of application and at time of trial. 
Smith v. Bankers Nat. Life Ins. Co. (Neb.) 

365(2)—Ignorance of insured, who was illiterate, as to provision of application for reinstate- 
ment of life solicy, which he signed and which contained false answers to questions relat- 
ing to his health, that falsity of cmhmae therein would release insurer, held no ground 
for voiding such condition. Failure of insurer’s agent, who procured insured’s application 
for reinstatement of life policy, to discover true state-of insured’s health, of which agent 
was unaware, held not such negligence as to render insurer liable on policy, where con- 
dition precedent to reinstatement that statements contained in application must be true 
had not been complied with. Negligence of insurer’ s agent in not discovering insured’s 
poor health held immaterial and no tor to insurer’s right to set up false answers to ques- 
tions in aquannen relating to insured’s health as defense to liability on policy, since, in 
absence of negligence, discovery of true facts would have barred reinstatement. Where 
life policy provided for reinstatement upon production of satisfactory evidence of insurabil- 
ity, asking insured one question only as to his health in obtaining application for reinstate- 
ment held not to show insurer’s satisfaction as to insurability, where application provided 
that it should be based upon representations contained therein. Where defense to suit on 
life policy was improper reinstatement after its lapse, contention that reinstatement of 
policy re-established it in same condition as at time of lapse held not to show right of 
recovery, since based upon proposition that policy was reinstated, which was — at 
issue. Levesque et al. v. Metropolitan Life Ins. Co. (N. H.) 

365(2)—Insurer held not liable on expired accident policy for double ‘indemnity on theory 
that policy had been reinstated by acceptance of premium, where evidence disclosed that 
payment was made in connection with application for reinstatement, which provided that 
policy was not to be deemed reinstated until application had been favorably acted on by 
7 -, 7 there was no proof of favorable action. Miller v. Metropolitan Life Ins. 
ie. Cae Bates 

365(2)—Under life policy containing provision for reinstatement after lapse because of 
nonpayment of premium upon production of “evidence of insurability satisfactory to 
company,” as required by statute, refusal to reinstate insured who was in good health 
but who was overinsured and financially involved held authorized. Kallman et al. v. 
Equitable Life Assurance Society of the United States. (N. Y.) 

365(2)—Where insured has contractual right to reinstatement of life policy on payment of 
arrears of premiums and on furnishing of evidence of insurability, right cannot be 
impaired or limited by subsequent conditions contained in application for reinstatement 
furnished by insurer. Illinois Bankers Life Ass’n of Monmouth, Ill. v. Palmer. (Okla.) 3 

365(2)—Physician examining applicant for reinstatement of life policy is not judge of 
whether evidence of insurability is satisfactory. If applicant for reinstatement of life 
policy dies before evidence of insurability is furnished to insurer, there is no reinstatement. 
Acceptance of overdue premiums before compliance with other conditions as to reinstate- 
ment of life policy is not waiver of the other conditions. Where insured applying for 
reinstatement of life policy remitted only part of past-due premiums due at time of appli- 
cation and received receipt thereof from local agent and insurer’s medical director had 
not approved application when insured died, there was no reinstatement. Fishman v. 
Eureka-Maryland Assur. Corporation. (Pa.) 

$ 366. ELECTION BETWEEN RIGHTS. 

366—Under life policy giving owner certain options in case of default in premium payments 
and reserving right to insured to change beneficiary, beneficiary held not authorized to 
exercise option in lifetime of insured, since “owner” meant insured and not beneficiary 
who had only an expectancy. Davis v. Metropolitan Life Ins. Co. (Ill.)...... 


366—Where insured died after default in premiums without having exercised election as 
between life policy options, beneficiary could elect without being subject to time limitation 
imposed on insured. Where insured died after default in premiums without having exer- 
cised election as between life policy options, beneficiary could institute action for face of 
policy without having theretofore made express election for extended term insurance for 
face of policy rather than lesser sum under other ees, Rick v. John ecsicanaty Mutual 
Life Ins. Co. of Boston, Mass. (Mo.) 


366—Life policy giving insured three months in which to exercise certain egtlene on : default 
in premium payments held not ambiguous in making no provision for death without election 
during such period, where policy specifically provided that it and wer constituted 
entire contract. Steuernagel et al. v. Metropolitan Life Ins. Co. (Pa.) 


§ 367. ——- INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 

367(1)—Under mutual life policies providing that if policy was not surrendered for cash or 
paid-up insurance within three months after default in payment of premiums cash sur- 
render value at date of default less amount of indebtedness should automatically purchase 
continued term insurance from date of default for face of policy plus dividend additions 
and less indebtedness to insurer, insurer held not entitled to lapse policy upon default, 
but required to extend term insurance for time purchased by cash value less indebtedness 
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and plus dividends due insured at time of default. New York Life Ins. Co. v. Kincaid. 


automatically purchase continued insurance from date of default, insurer held not entitled 
to lapse policies on default, notwithstanding insured some years previously had directed the 
holding annual dividends to accumulate with interest thereon. Where life policies provided 
that dividends with cash surrender value less indebtedness were mandatorily applicable to 
purchase of continued insurance on default, subsequent adjustment transactions between 
insurer and insured did not affect rights acquired under policies as originally issued, where 
such transactions were forced upon insured because insurer illegally declared policies had 
apsed. New York Life Ins. Co. v. Kincaid. (Fla.) 

367(1)—Where industrial life policy has been in force for 3 years before failure to pay pre- 
miums, insurer is unable to exercise right of forfeiture, but is required to use the accumu- 
lated reserve for the purchase of extended insurance under statute. Where insurer 
induced surrender of $500 industrial life policy when extended insurance by virtue of 
accumulated reserves, having a coverage value of $14.40, would not have expired for 9 
months, for a $300 policy, with a free first premium having a value of $1.05, insurer 
remained liable on $500 policy, since insured did not receive equal value in exchange for 
extended insurance. Smith v. Liberty Industrial Life Ins. Co. (La.) 

367(1)—Even if industrial life policy had not provided that accumulations could be applied 
te purchase ef extended insurance, insured, who paid premiums for three years or more, 
would be entitled to extended insurance under statute. Schexnayder v. Unity Indus- 
trial Life Ins. Co. (La.) te Dec ; hi Oe 7 yo ; ee eS 

367(1)—Provision in life policy for reinstatement after premium default if cash surrender 
value had not been paid and extension term had not expired gave insured no right to 
repay loan after premium had been in default for thirty-one-day grace period where 
life policy was terminated on premium default and full surrender value applied on 
indebtedness as provided in loan agreement. Insurer’s letter that if policy had not 
lapsed on premium default, notice of cancellation would have been sent to insured in 
usual course of events if insurer had not been informed of insured’s death did not 
show that insurer construed policy as requiring that insured be given notice before sur- 
render value could be applied to indebtedness on policy. Life policy which lapsed before 
anniversary date for —- default under loan agreement provision was not entitled to 
dividend which was declared on policies in force on their anniversary dates, as respects 
contention that such dividend would have purchased extended insurance for term beyond 
insured’s death. Life policy which lapsed before death of insured for premium default 
under loan agreement provision never became “claim by death” within provision that sur- 
=~ distribution for current policy year would be paid if policy should become claim 
y death, as respects contention that such amount would have purchased extended insur- 
ance for term beyond insured’s death. Rick v. John Hancock Mutual Life Ins. Co. of 
Boston, Mass. (Mo.) ... 

367(1)—Decree reinstating lapsed life policy as of date of application for reinstatement instead 
of date of decree held not erroneous because insured was in default several premium 
installments on date of application, where policy was convertible into different class of 
insurance. Smith v. Bankers Nat. Life Ins. Co. (Neb.) ............ co «ay 

367(1)—Where insured borrowed full cash value of life policy, made no further premium or 
interest payments, and remaining loan value would not have paid accrued premiums and 
interest, policy lapsed, and insured was entitled only to extended insurance. Kelly v. 
Prudential Ins. Co. of America. (Nebr.) “% 

367(1)—Life policy held in force at insured’s death under provision automatically extending 
insurance in event of premium default, where insured’s letters failed to show exercise of 
option to take either cash or loan on policy within time prescribed after default, and 
insured died before insurer consented to pay cash value requested by subsequent letter. 
Conservative Life Ins. Co. v. Bollinger. (Ohio.) 

367(1)—Life policy which specifically provided that it should have loan value only if third 
annual premium had been paid and that it must be in force three years to authorize auto- 
matic extension held not to authorize recovery of benefit for death of insured, who had 
paid two annual premiums, after default in third premium, on theory that insured had 
equity in policy which insurer was required to appropriate to continue insurance in force. 
Judge v. Prudential Ins. Co. of America. (Pa. “he lege J aii Dae . 

367(1)—Option provision of life policy entitling insured in default to paid-up term insurance 
in amount of policy, but providing for reduction of amount of meh insurance in propor- 
tion indebtedness of insured to insurer bore to cash surrender value held not to author- 
ize reduction of term in such proportion rather than amount and therefore administrators 
of insured, who died during period option was operative while indebted to insurer, were 
not entitled to full amount of policy. Provision of life policy giving insured option of 
having policy continued on default as paid-up term insurance in amount of policy, but 
roviding that amount of such insurance should be reduced in proportion indebtedness of 
nsured to insurer bore to cash surrender value held not void as discriminatory in imposing 
an additional burden on an insured indebted to insurer, nor inconsistent with statute. 
Steuernagel et al. v. Metropolitan Life Ins. Co. (Pa.) 

367(1)—Life policy providing that specified amounts would 
second years for payment of succeeding annual premium and authorizing loan on policy 
after second year if all indebtedness and premium for year in which loan was made were 
paid in advance, lapsed for nonpayment of second annual premium, since loan value for 
second year was not available unless premium was paid in advance. Life policy which 
required defaulting insured to “borrow” available loan value and to assign and deposit 
policy as collateral according to insurer’s form, for purpose of procuring extended insur- 
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ance, lapsed on failure of insured, who failed to pay second annual premium, to comply 
with conditions of policy for making loan value available for payment of premium. State 
Reserve Life Ins. Co. v. Hill. (Tex.) 

367(1)—Under life policy providing for automatic premium loans and for extended insurance 
on default after payment of premiums for three full years, where premium loans ‘had 
absorbed cash oe of policy on cessation of premium payments after two and one 
fourth years, policy then lapsed, since cash value when so exhausted could not again 
be used to purchase extended insurance. Huff v. Southwestern Life Ins. Co. (Tex.) 

367(1)—Life policy dated January 7, 1930, and delivered January 16, 1930, took effect as 
of January 2, 1930, in view of policy provision that it should be effective as of that 
date, as respects time to which reserve would carry temporary insurance. Under life 
policy providing for application of cash surrender value to purchase of temporary insur- 
ance “as of date of default,” temporary insurance was properly computed from date of 
default, and not from expiration of grace period. 
Co. (U. S.) 

(2). Amount available to purchase extended insurance. 

367(2)—-Duty of insurer to apply cash surrender value of life policy to payment of premiums 
to prevent lapse of policy does not depend upon contract, custom, or course of dealing, 
but has origin in principle compelling person who has funds in his hands belonging to 
another, which may be used, to use such funds for benefit of owner whose consent thereto 
will be presumed. Metropolitan Life Ins. Co. v. White. (Ark.) .................005. 

367(2)—Insurer could not cancel life policy for nonpayment of installment note uncondi- 
tionally accepted in payment of premium and send insured draft for cash surrender 
value of policy and thereby defeat insured’s statutory right to extended insurance to extent 
of cash surrender value and any unpaid dividends, where insured was ignorant of exis- 
tence of dividend and such statutory rights, notwithstanding that insured cashed draft. 
Yutz v. Commonwealth Life Ins. Co. (Ky.) 

367(2)—Provision in life policy that upon insured’s default premium could be charged as a 
loan and policy continued as if premium had been paid in cash held not to entitle insured 
to extended insurance after cash value of policy had been exhausted to pay premiums, and 
hence beneficiary could not recover where no reserve was available for extended insurance 
when policy lapsed. Ewald v. American Nat. Ins. Co. (Mich.) ... as 

367(2)—Insurer’s loan to infant insured held valid and deductible from cash surrender value 
of life policy in computing amount of automatic extended insurance as against contention 
that insured’s parents who brought suit to collect proceeds of policy after insured’s 
death disaffirmed loan after insured’s death which occurred 17 days after he became of 
age. Wilson et ux. v. Prudential Ins. Co. of America. (Mich.) edie ee wedacdaee 

367(2)—Where insurer, through arrangement with insured, accepted monthly premium 
payments from insured’s employer for eighteen months and insured had sufficient money 
earned for payment of premiums, insurer was required to look to such money or to 
notify insured of intention to look directly to him for payment, and insurer’s failure 
to so notify insured estopped insurer from defending suit on life policy on ground of 
nonpayment of premiums. Equitable Life Assurance Society of the United States v. 
Davis. (Okla.) . : 7 p cai ae ree ee - ‘ 

367(2)—Provision in life policy that dividend could be cashed or permitted to remain on 
deposit with insurer, but that no premium should be construed as paid or insurance 
extended because of such deposit held valid under statute. Statute requiring life policies 
to secure to insured on default after three years’ premium payments insurance of net 
value “equal to reserve at date of default of policy and on any dividend additions thereto” 
held not to require insurer on premium default to apply current dividend to purchase of 
extended insurance, since words “dividend additions’ do not mean dividends, but paid-up 
additional insurance purchased with dividends. General American Life Ins. Co. v. Day. 


amount of note given for past-due premium on application for reinstatement which had 
not been paid when due could be considered in determining amount of extension insurance 
enforceable at time of insured’s death. Peoples Life Ins. Co. v. O’Hara. (Tex.).... 
367(2)—Where insured elected to leave dividends on life policy with insurer at interest subject 
to insured’s order, insurer could not app 
Thomas v. New York Life Ins. Co. (U. S.) 
§ 369. —— SURRENDER VALUE. L 
369—Cash surrender value of life insurance policy, providing that tables are based on policy 
in face amount of $1,000 and that amount shown in cash value table applies pro rata 
if face amount is more or less than such sum, held computable on basis of $1,000 as 
matter of law, though face amount of policy, plus guaranteed additions, amounted to 
$1,385 at time of insured’s death. Kapralian v. Central Life Ins. Co. of Illinois. (Mich.) 
$ 370. ACTIONS. 7 ’ 
370—In action on mutual life policies, question of good faith of insured in answering questions 
relating to insurability in application for reinstatement of policy held for jury. In action 
on mutual life policies, evidence that insured consulted two physicians subsequent to 
reinstatement of policies held not to entitle insurer to rescind reinstatement for mis- 
representations as to insurability. New York Life Ins. Co. v. Kincaid, (Fla.) ...... 
370—In action on reinstated life oeliey, insurer had burden to prove that insured at’ time he 
executed application for reinstatement was not in good health, and that insured knew at 
time that he was not in good health, where application for reinstatement constituted part 
of original application, which application and policy constituted entire contract. In action 
on reinstated life policy, whether insured who stated in application for reinstatement that 
he was in good health knew that he was not in good health at the time, so as to preclude 
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recovery on policy, held for jury. Whether insured was in good health at time when he 
lied for reinstatement of | 

Tene v. Country Life Ins. 

370—Trial court erred in striking ek aaa failing to consider evidence in action on life 
insurance policy as to fraudulent representations by insured in application for reinstate- 
ment of lapsed policy that he was in sound health and not afflicted with any illness from 
date of issuance of policy. Hartley v. Metropolitan Life Ins, Co. (Ill.) 

370—Evidence held insufficient to support finding that insurer knew that insured, who had per- 
mitted policies to lapse for nonpayment of dues, had undergone major operation, which 
resulted in her death, within two days of reinstatement of policies, precluding recovery 
thereon by insured’s administrator. Newton v. Metropolitan Life Ins. Co.  (Ill.) 

370—Where beneficiary who sued to recover proceeds of industrial life policy predicated 
suit on third option, which provided that payment of premiums for three years or more 
automatically entitled insured to name insurance, beneficiary was not required to 
negative an election by insured, who ceased to pay premiums several years before his 
death, of first and second options in policy. Where insured’s payments on industrial 
life policy filed in record entitled him to extended insurance for three years and _ eight 
months and insured died more than two months after expiration of such period, beneficiary 
could ont recover on policy, notwithstanding allegation that period of extended insurance 
was “far in excess of four years. Schexnayder v. Unity Industrial Life Ins, Co. (La.) 

370—In beneficiary’s action on life policy which had lapsed for nonpayment of premiums, 
whether policy had reserve value sufficient to purchase extended insurance to time of 
insured’s death held for jury as against contention that defendant, under reinsurance 
agreement with company which issued licy, ac — uc? equal to reserve value of 
policy. Green v. American Life & Accident Ins, eo. 

370—Whether mutual rescission of reinstatement of life pen has occurred is ordinarily 
question for jury, but may become question of law for court, where facts are admitted 
or clearly established. Warren v. New York Life Ins. Co. (N. M.) 

370—Evidence as to whether life policy was continued in force, after insured ceased to pay 
premiums, under provision for extended insurance until date of insured’s death held 
sufficient to sustain judgment for beneficiary on policy. Atlanta Life Ins. Co. v. Houston. 


(Tex 

370—Evidence held to establish that refusal of insurer to reinstate life policy after default in 
premium payment was arbitrary and without just cause, so as to entitle insured to dam- 
ages therefor, where insured made showing of good health at time of application for 
reinstatement as required by policy and reinstatement was denied because of alleged dis- 
crepancies in answers as to insured’s height and weight in reinstatement application and 
original application for policy. In action against insurer for wrongful luptchnure of life 


policy, determination of value of policy to insured as damages by subtraction of amount 
necessary to pay policy canceled to maturity from amount necessary to carry new like 
policy to maturity was matter of calculation only and not necessary to be =e by 


jury as question of fact. Illinois Bankers Life Assurance Co. v. Payne. (Tex.) 

370—In action for disability benefits of group life policy issued to railroad company covering 
company’s employees, evidence held to support finding that policy of discharged employee 
was not automatically reinstated when he returned to work for company and made two 
trips pending action on his ane for reinstatement. a Life Ins. Co. 
v. Fernandez. (Tex.) ‘ 


XI. Estoppel, Waiver or Aqveements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—Parties to policy may by joint agreement waive a previous waiver, but to have this 
effect a nonwaiver agreement must show upon a reasonable construction that such was 
intention of parties. National Union Fire Ins. Co. v. Morgan. (Ala.) 5 

371—Effect of waiver by insurer of forfeiture because of late payment without certificate 
of insurability is to treat original contract as binding and as if no such cause for 
forfeiture had occurred. notwithstanding policy provision that it shall become invalid 
unless premiums are paid when due. American Life Ins. Co. v. Renfroe. (Ala.) 

371—-Insured held not estopped to recover under life policies benefits for disability which 
occurred on May 9, 1927, because of application for reinstatement in 1929. Atlas Life 
Ins. Co. of Tulsa, Okl. v. Kennedy. (Ark.) ; 

371—“Estoppel” of insurer to deny liability on policy arises when insured, because of insurer’s 
conduct, has been dissuaded from obtaining other insurance upon property and relies upon 
validity of policies he holds. Hargett v. Gulf Ins. Co. of Dallas, Tex. (Calif.) Sie 

371—Good faith of applicant is contemplated where waiver or estoppel . deny waiver is 
grioreed a insurer. Rushville National Bank of Rushville et al. « oe Life Ins. 
‘0. nd. 


§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Clause in accident policy limiting coverage to persons between ages of 18 and 65, and 
providing for return of premium paid for any period not covered by policy, was limitation 
upon liability and not condition working forfeiture which could be waived. McCabe et al. 
v. Maryland Casualty Co. (N. C.) 

372—Provision in receipt book issued with industrial life policy, prohibiting insurance agents 
on advancing premiums for insured, not being part of policy could be waived. Corrigan 

Home Life Ins. Co. of America. (Pa.) 

372—Representations, warranties, and conditions, in connection with risks, may be waived by 
insurer. National Life & Accident Ins. Co. v. Lewis. (Tenn.) . 

$ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 


1004 





Topical Index 


§ 375. —— IN GENERAL. 
(1). In general. 
375(1)—In action on fire policy, requested instruction that no waiver of plaintiff’s lack of 
—- title to insured property could be based upon any transaction with president 6f 
agency which issued policy held properly refused. National Union Fire Ins. Co. v. 
organ. (Ala.) ‘ 
375(1)—Generally, officers or agents of mutual and stock insurers have same power to waive 
policy provisions. Norman v. Merchants & Bankers Mutual Benefit Corporation. (Fla.) 
375(1)—Condition contained in insurance contract cannot be altered or waived by agent 
without wnorens authority, and then only in mode Sqn in contract. Papp v. Grand 
Lodge, A. O. WwW. (N. J.) os ; ; ; 
(3). hone putting insurer on inquiry. 
375(3)—Knowledge of insurer which will form basis for waiver of forfeiture of breach of 
condition of policy must be actual and not mere constructive notice. Brown v. Farmers 
Mut. Fire Ins. Ass’n of Fairfield County, S. C., et al. (S. C.) ‘oie 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Ljife insurer may, by provisions in policy, restrict authority of an agent, exercising 
limited powers, to waive forfeiture incurred by insured’s failure to comply with terms 
of policy, and such provisions will be effective unless insurer has by its words or conduct 
enlarged the agent’s authority. O’Connor v. Metropolitan Life Ins. Co. (Conn.) 
376(1)—Although an insurer may itself waive any contractual condition or restriction in a 
policy, even the condition that a waiver, extension, or change must be in writing, and 
although such waiver may be established by a course of conduct giving rise to an estoppel 
or by the word or act of a duly authorized agent, it does not result that provisions of 
a policy limiting powers of an agent or restricting manner in which policy may be 
extended or its provisions waived are not given their intended effect. Drennan v. 
Sun Indemnity Co. of New York. (N. 
376(1)—Acceptance of first premium on life. pe and delivery of policy by agent on date 
when insured manifested symptoms of pleurisy, and acceptance of subsequent premiums, 
did not constitute waiver of insurer’s right to cancel policy within contestable period on 
ground of fraud all liability in excess of premiums collected, where policy provided that 
=. agent had power to waive any forfeiture. Prudential Ins. Co. of America v. Ordonoff. 
(Pa.) 
376(1)—Provision in " policy that waiver may be accomplished only by certain ‘ officers may 
itself be waived by insurer. Martinez v. First Texas Prudential Ins. Co. (Tex.) 
376(1)—Provisions in accident policy that nonpayment of monthly premiums when due would 
work forfeiture, that agent had no authority to change policy nor waive any provisions, 
and that forfeiture would result if premiums were not received by insurer by 9 a. m. on 
day following due date were valid. Physicians Health & Accident Co. v. Davis. (Tex.) 
376(1)—Finding that insurer’s agent was general agent held without effect as regards authority 
of agent to waive provisions of fire policy, where limitation on authority of agent was 
a and undisputed. Home Ins. Co. of New York v. Lake Dallas Gin Co. et al. 
(Tex.) ate 


(2). Conditions to which restrictions apply. 

376(2)—Where terms of life policy prohibited local agent from accepting premium after grace 
period without signed statement by insured that he was in good health, acceptance by 
agent of past-due premiums after periods of grace passed without signed statement of 
insured held not waiver by insurer of forfeiture for nonpayment of premium, in absence 
of previous acceptance of premium after expiration of grace periods without compliance 
with policy. Provision, in application for life policy which was made part of policy, that 
no statement made to or knowledge of agent of any facts pertaining to applicant should 
be considered as having been made to or brought to knowledge of insurer unless stated in 
application, held to refer to matters relevant to issuance of policy, and not to information 
coming to knowledge of agent in course of performance of duties in collection of premiums 
subsequent to issuance and delivery of policy. O’Connor v. Metropitan Life Ins. Co. 
(Conn. ) : 

376(2)—Under accident policy providing for forfeiture for nonpayment of monthly, premiums 
and prohibiting agent from waiving provisions, insured whom agent advised on May 2 
that $7.50 would be accepted as payment of initial fee and premiums until September 1 
held not entitled to recover for accident occurring on July 20 where insured paid no 
further premiums, insurer notified insured of agent’s limited authority and offered to 
refund $7.50 if insured did not wish to pay monthly premiums. Physicians Health & 
aan Co. v. Davis. (Tex.) : 

(3). Knowledge or notice of limitation. 

376(3)—As respects waiver, an insurer is bound by any acts or representations of its agent 
within scope of his apparent authority, and secret limitations will not avail ere 
insurer holds out its agent as having plenary authority; but, where the insurer po 
to an insured notice of limitation upon authority of agent, insured can hold insurer 
upon an agreement made by agent in disregard of such limitations only where it is shown 
that insurer has removed the limitations. Drennan v. Sun Indemnity _ of New 
York. (N. Y.) ie ee 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Insured claiming disability benefits held not entitled to claim waiver of strict com- 
pliance with terms of policy for extension for payment of annual premium where insurer 
accepted part payment conditionally on insurer’s signing application for extension without 
knowledge that insured had attempted to commit suicide, since to support waiver, insurer 
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must have had actual knowledge of all material facts. Schick et al. v. Metropolitan 
Life Ins. Co. (Cal.) . 
(2). What constitutes knowledge or notice in general. 
377(2)—Report of medical examiner containing matters which insured failed to set forth in 
application for health and accident policy did not give insurer knowledge that insured made 
false representations concerning such matters, as respects whether insurer waived falsity 
of such representations. Insurer could resist recovery on accident and health policy on 
ground of material representations in application which were discovered to be false after 
policy was issued, notwithstanding that insurer may have overlooked or considered as 
inconsequential an incorrect or incomplete answer in application concerning another matter. 
Frederick v. Federal Life Ins. Co. (Calif.) j CO decd es chat wine kita dae wie elas 
377(2)—Insured’s recording of deed conveying property to him as joint tenant with wife held 
not to constitute notice to insurer of nature of insured’s title so as to estop insurer from 
declaring lightning policy void because insured’s interest was other than unconditional 
and sole ownership and subject of insurance was building on ground not owned by 
insured in fee simple. Pollock v. Connecticut Fire Ins. Co. of Hartford. (IIl.) 
377(2)—That examining physician inserted number “4” after word “Brothers’’ in application 
for life policy, whereas ages and health of only three brothers were stated therein, held 
not ground for holding that insurer waived information concerning fourth brother, in 
view of evidence showing fraudulent concealment of death of such brother. Rushville 
National Bank of Rushville et al. v. State Life Ins. Co. (Ind.) Ss anos 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Insurance company, rejecting hail insurance application, setting out facts, known to 
agent taking it, that applicant was tenant and another the owner of land on which crop 
described therein was grown, held estopped to deny liability of agent’s subsequent oral 
preliminary insurance contract with landowner on ground that latter’s statement in appli- 
cation thet ~ had full interest in crop was false. Boever v. Great American Ins. Co., 
; s a. ‘ ; peeteuwe Rees eG eee Satoh ee ce Se tank eae en tf 
378(1)——Insurer cannot avoid liability on policy by reason of any facts which were known to 
it at time policy was delivered, and any knowledge of agent while acting in scope of 
powers intrusted to him will, in absence of fraud or collusion between insured and agent, 
be imputed to insurer, although peter contains stipulation to contrary. Cox v. Equitable 
Life Assurance Society of the United States. (N. C.) ; cA PAEe ne aiiares os a 
378(1)—Insurer held not estopped from seeking cancellation of total disability agreement 
attached to life policy on ground of false statements given medical examiner, and attached 
to written —_ therefor, by fact that agent who wrote application allegedly knew 
true facts. enn Mutual Life Ins. Co. of Philadelphia v. Linquist et al. (Nebr.) : 
378(1)—Knowledge of local agent of insurer either acquired in course of acts as agent in 
writing a policy for his principal or so closely interwoven with such act as to plainly 
show that knowledge was present in agent’s mind when policy was written is, in absence 
of fraud or collusion on part of agent, imputed to his principal. Sanks et al. v. St. 
Paul Fire & Marine Ins. Co. (Nebr.) Sieh ; Sy can eerak ; 
378(1)—Generally, fire insurer’s agent’s knowledge of matters affecting risk will be imputed 
to insurer, and such knowledge constitutes waiver of conditions of policy affected by such 
knowledge. Where waiver of condition in fire policy relied on is act of insurer’s agent, 
it must be shown agent had express authority to make waiver, or insurer with knowledge 
of facts ratified agent’s acts, or that nature of agency is such as to clothe agent with 
apparent authority to waive conditions and that insured is without knowledge of any 
limitation thereon. Jackson et ux. v. American Eagle Fire Ins. Co, et al. (Tenn.) ; 
(3). Nature of agency and authority of agent. 
378(3)—Knowledge of life insurer’s local soliciting agent, with limited authority, of fraud of 
insured’s father in procuring acceptance of reinstatement contract, held not notice binding 
insurer by estoppel or waiver. Crumpton v. New York Life Ins. Co. (Ala.) pasa 
378(3)—Even if soliciting agent were a general agent, notice to agent that chattel mortgage 
had been executed on insured’s property would not be binding on insurers, where fire 
policies provided that no agent or officer had authority to waive any provisions thereof 
without written indorsement thereon. Hargett v. Gulf Ins. Co. of Dallas, Tex. (Calif.) 
378(3)—Agent for automobile liability insurer intrusted with policies in blank and having 
general authority to issue policies for insurer had apparent authority to waive literal com- 
geese with condition that any process served on insured should be sent to home office. 
oub v. Home Indemnity Co. of New York. (N. J.) 
378(3)—Life insurer’s agent who had authority to solicit insurance, deliver policies. and 
collect premiums thereon, bore such relation to insurer as to make agent’s knowledge of 
insured’s physical condition knowledge of insurer, and estopped insurer from declaring 
forfeiture, notwithstanding policy contained provision that no person other than specified 
officers was authorized to alter insurance contract. Hurley v. John Hancock Mut. Life 
Ins. Co. (N. Y.) ‘ ‘ sian . ‘ 
378(3)—Soliciting agent’s knowledge of procuring of second policy covering original risk can- 
not be made basis of either waiver or estoppel against insurer which had no such knowl- 
edge, where soliciting agent had no authority and no apparent authority to issue coverage 
in question. Insurer under fire policy covering cotton gin held not estopped to enforce 
stipulation against additional insurance by soliciting agent’s knowledge of additional cover- 
age, where soliciting agent had neither authority nor apparent authority to issue coverage 
on cotton gin. Home Ins. Co. of New York v. Lake Dallas Gin Co. et al. (Tex.) 
(4). Capacity in which knowledge is acquired. 
378(4)—If insurer’s agent, while acting within scope of his authority in soliciting applications 
for insurance, is advised of facts constituting alleged fraud and does not himself participate 
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in such fraud, knowledge of agent will be imputed to insurer. Thompson vy. Mutual Ben. 
meee & Bamat Bare, Cie CY). ois cicccccccnccwses case fia 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—If insured gives truthful answers to questions in application and agent of insurer, 
either through fraud or mistake, inserts untrue answers in application, insurer is estopped 
from making defense of breach of warranty. Massachusetts Bonding & Ins. Co. v. 
Williams. (Fla.) .. fhe Sa eakate Ke ‘ 
(2). Statements as to title. 
379(2)——-Where insurer’s agent drafting fire policy had failed to contact insured and had 
acted on his independent investigation and insured was illiterate and incapable of reading 
policy, insurer’s agent’s course of conduct held to have amounted to a “waiver” preclud- 
ing insurer from repudiating its obligation on ground insured and wife, as tenants by 
entirety, and not insured alone, as stated in policy, owned property. Where insurer’s 
agent drafting fire policy had failed to contact insured and acted on his independent 
investigation and insured was illiterate and incapable of reading policy, conclusion was 
warranted that agent had regarded nature of insured’s title as immaterial to risk, in 
which case insurer would be estopped to treat matter otherwise after a loss. Dickens 
et ux, v. St. Paul Fire & Marine Ins. Co. (Tenn.) . 
(3). Statements as to incumbrances. 
379(3)—Insured could not have release and settlement of mutual fire policy set aside on ground 
of fraud because of adjuster’s representation that policy was void as to him, where by-laws 
avoided policy if property were encumbered or under foreclosure and through fault of 
insurer’s agent application failed to disclose that property was incumbered by second 
mortgage, which was in process of foreclosure, since representations were true. Union 
Central Life Ins. Co. v. Zehr et al. (Kan.) Rye te Mark's OE ‘ 
(4). Life and accident insurance. 
379(4)—-Statement of superintendent of insurance company in inspection report on application 
for life policy that insured did not know his age, and that superintendent judged him to 
be 54, precluded insurer from raising defense of misstatement of insured’s age in bene- 
iy action for death benefits. Mothershead vy. National Life & Accident Ins. Co. 
(La.) a ears A 
379(4)—Insured was not chargeable with such negligence as would render him liable for 
false answers inserted by insurer’s agent in application for accident policy merely because 
he signed application filled out by agent without reading it. Massachusetts Bonding & 
Ins. Co. v. Williams. (Fla.) ona aat waa ; dias 
379(4)—Generally, insurer waives or is estopped to rely on representations contained in appli- 
cation for life policy where agent, who is in fact representative of insurer and who is 
not in collusion with insured, fills in application without propounding any of questions 
to insured. Western & Southern Life Ins. Co. v. Edelen. (Ky.) , 
379(4)—Mere showing of falsity of representations in application does not avoid life policy 
where representations were not made by insured or with his knowledge, but were sup- 
plied by another after signing of application, since insured could not have known of 
falsity of representations at time of application and hence no bad faith is shown. 
Where representations made in good faith by life insurance applicant who cannot read 
are incorrectly recorded by agent without applicant’s knowledge, recovery on policy is 
not precluded. Evans v. Penn Mutual Life Ins. Co. of Philadelphia. (Pa.) 
379(4)—Where insured, when applying for health and accident policy, had shown agent 
limited health and accident policy issued by another insurer and agent wrote ‘‘No” in 
answer to question whether applicant had other accident or health insurance, agent’s 
knowledge was imputed to insurer, and, in action on policy, insurer held estopped to 
set up violation of warranty. Gregory v. Hoosier Casualty Co. (Pa.) 
379(4)—Life policy providing that it should be void if insured on delivery of policy was 
pregnant held not void as matter of law because of pregnancy of insured at time of 
delivery of policy, where evidence authorized finding that insured was seen by insurer’s 
agent, medical inspector, and collector a few weeks prior to birth of child, which occurred 
about 6 weeks after application was made. 
CRUD 2u5.00 
.. Good faith of insured. : 
379(5)—In action on life policy, beneficiary could not avoid defense of false representations 
in application on ground that applicant, his wife, was ignorant of contents of application 
when she signed it. Where policy was delivered to beneficiary in presence of applicant 
and kept by beneficiary in trunk for two or three weeks, and thereafter placed in safe 
deposit box, in view of presumption of knowledge and opportunity of applicant to learn 
contents of application. elford v. New York Life Ins. Co. (Cal.) ....... aa! 
379(5)—Insured held chargeable with knowledge of contents of application for life policy. 
Rushville National Bank of Rushville et al. v. State Life Ins. Co. (Ind.) ; s 
379(5)—Insured under fire policy held bound by terms thereof, regardless of whether applica- 
tions were signed without having been read or whether policy was read and stipulations 
thereof actually known. Home Ins. Co. of New York v. Lake Dallas Gin Co. et al 


Ora cieaiiaiote. aa ; 

§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENTS. 

380—Knowledge of agent and examining physician acting in collusion with applicant in con- 
cealing facts held not imputable to life insurer. Rushville National Bank of Rushville 
et al. v. State Life Ins. Co. (Ind.) .. : 

380—Knowledge of insurance agent is not imputed to insurer where there is fraud and collu- 
sion between agent and applicant for insurance. Fraud and collusion between insurance 
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agent and applicant for insurance will be presumed without direct proof where agent, with 
spaiioeat’s knowledge, knowingly inserts false answers in application. Gordon v. Royal 
I SU 6 las Kars ca eels i Ci GRaE\s's 000 hb ebo>005 bese os ee b 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 384. —— WAIVER IN WRITING. 
384—Provision of automobile policy requiring waiver of any condition thereof to be in 
writing held not to preclude recovery on policy, in absence of such writing, where policy 
was written by general agent of insurer who had authority to make contract. Waivers 
of policy constituting new contract upon sufficient consideration need not be evidenced by 
writing and need not be endorsed on policy, no matter what limitations or conditions 
are expressed therein, provided waivers are made by agent having authority to make 
contract. Golden Gate Motor Transport Co. v. Great American Indemnity Co 
384—Changes or waivers made in provisions of standard fire policy must be written on or 
attached to policy, and such writing is only competent evidence thereof. Amos v. 
Hardware Mutual Fire Ins. Co. of Minneapolis. (S. D.) 
§ 385. —— INDORSEMENT ON POLICY. 
385—Waivers of policy constituting new contract upon sufficient consideration need not be 
evidenced by writing and need not be indorsed on policy no matter what limitations or 
conditions are expressed therein provided waivers are made by agent having authority 
tc _ contract. Golden Gate Motor Transport Co. v. Great American Indemnity Co. 
Dial ics leg pou Atan ais ahs 5 Bune wis Gh aie anand aisles wee dade 
§ 386. —— WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 
386—Insurer’s general agent’s writing on back of standard fire policy of new address to 
which insured had moved, and agent’s statement that agent would see that consent in 
writing by insurer to removal of insured goods would be sent to insured held not to 
constitute waiver of provision in policy requiring consent to removal to be in writing, and 
hence insurer was not liable for loss occurring thereafter, before insurer could give written 
consent. Amos v. Hardware Mutual Fire Ins. Co. of Minneapolis. (S. D.) 
§ 388. IMPLIED WAIVER IN GENERAL. 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Action. of insurer under life policy which was determinable for nonpayment of 
premiums in retaining dividend due insured on due date of unpaid premium and in 
sending letter referring to policy as lapsed and urging reinstatement thereof held not 
waiver of right to declare forfeiture for nonpayment of premium or to constitute estoppel 
against insurer from claiming that policy was forfeited for nonpayment of premium 
where amount of dividend due insured on date of default was insufficient to pay either 
entire premium or premium to date of insured’s death. Sateney v. Equitable Life Ins. 
Co. of Iowa. j 
388(3)—Provision as to forfeiture of life pater may ‘be waived by a course of action by insurer 
which leads insured to believe that by conforming thereto a forfeiture of his policy will 
not vs incurred, _— by due conformity by insured. Shackelford v. Sovereign Case. 
A OM Sas ie ene saa a eek eS EEE bE RE MOLE D AR Chae nS OS 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—-Where death assessments were accepted late on four occasions and application for 
reinstatement was made on only one occasion, and then without insured’s knowledge, 
insurer waived right to forfeit policy because’ of late payments. Turner v. Redwood 
Mutual Life Ass’n of Fresno. (Cal.) ..... 
( Guaranty and indemnity insurance. 
388(5)—Automobile liability insurer held not to waive policy provision excluding coverage 
for damages to insured’s employees by undertaking to defend action against insured, 
where insuter had no reason to believe that plaintiff was employee of insured until 
plaintiff proposed to amend complaint, and insurer then disclaimed liability if plaintiff 
was determined to be employee and offered to withdraw from case. State Farm Mutual 
Automobile Ins. Co. v. hillips. (Ind.) 
388(5)—Insurer does not forfeit its defenses under policy by defending suit brought against 
insured, where insurer informs insured that such defense on peeee s behalf is under full 
reservation of its rights under policy. Eakle v. Hayes et al. (Wash.) ........ 
$ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Where policy has been duly issued with knowledge of facts which would render policy 
void in inception, if provisions were insisted upon, insurer will be held to have waived 
such provisions, or be estopped from asserting them, and such provisions may also be 
waived on reinstatement of policy. Norman v. Merchants & Bankers Mutual Benefit 
Corporation. (Fla.) Deh h Oe Gatekace & EA Miawetts 
389(1)—Where policy is issued notwithstanding ‘obvious failure to furnish information 
requested in application, insurer is treated as having impliedly —— _ information. 
Rushville National Bank of Rushville et al. v. State Life Ins. Co. (Ind.) .............. 
389(1)—Insurer cannot avoid liability on policy by reason of any facts hich were known to 
it at time policy was delivered, and any knowledge of agent while acting in scope of 
ers intrusted to him will, in absence of fraud or collusion between insured and agent, 
eg to insurer, although policy contains stipulation to vane. Cox v. Equitable 
Life Assurance Society of the United States. (N. C.) ........ 
(2). Conditions as to title. 
369(2)—Insurer having issued fire policy with i mange knowledge that insured property was 
homestead of husband at time of his death and had been subsequently set aside to widow 
and her minor children as homestead held estopped from asserting widow’s lack of uncon- 
ditional or sole ownership of property or ownership in fee simple of ground occupied by 
building. National Union Fire Ins. Co. v. Morgan. (Ala.) Se RS ere 
389(2)—Issuance of policy without representations by insured or inquiry by insurer as to 
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insured’s title constitutes waiver of provisions providing forfeiture by reason of facts 
affecting title. Issuance of fire policy without representations by insured or inquiry by 
insurer as to insured’s title to merchandise held waiver of provision voiding policy if 
insured’s interest was other than unconditional and sole ownership, notwithstanding 
claim was made by insured alone as owner. Kahn y. Commercial Union Fire Ins. Co. 
of New York. (Cal.) pics ecctna ‘ 5% ‘ : 
5). Subsequent breaches in continuation of existing conditions. 
389(5)—-Knowledge of insurer’s general agent that trucks were being used for snow removal, 
although antedating indorsement of automobile liability policy to extend coverage to include 
trucks, held not to waive conditions of policy restricting coverage to sand and gravel 
operations, where policy had been in insured’s possession for six months before indorse- 
ment was issued, policy stipulated against waiver of conditions by agent’s knowledge, and 
indorsement was made subject to conditions of policy. Euto v. (American) Lumbermen’s 
Mut. Casualty Co. of Illinois. (N. Y. sae ; 
(6). Knowledge of intent to violate conditions. 
389(6)—Notice to fire insurer of leasing of insured premises to see if tenant could get 
enough people interested to form club to be operated on premises held insufficient to 
effect waiver of policy provision requiring premises to be occupied as dwelling house, 
since notice was merely as to intended future purpose of tenant and was not informative 
as to any existing violation of policy terms. Smith et al. v. Penn. Tp. Mut. Fire 
Ass’n of Lancaster County. (Pa.) Cues : 
(9). Life and accident insurance. 
389(9)—-Where insured in application for life policy containing waiver of privilege between 
physician and patient revealed an illness and treatment by named physicians that occured 
at same time as operation which she did not mention, and insurer made no investigation 
but accepted payments for six years, insurer held estopped from asserting purported fraud 
in such misstatement and introducing evidence by physicians who attended insured. Turner 
v. Redwood Mutual Life Ass’n of Fresno. (Cal.) ....... 
389(9)—Insurer which had reasonable opportunity to have m 
which failed to do so, waived industrial life policy provision giving insurer right to declare 
policy void, where insured had suffered from certain specified diseases. Bonin v. National 
Life & Accident Ins. Co. (La.) Seis oa ; 
389(9)—-Insurer issuing accident policy insuring insured for one year when insured was 
within 28 days of seventieth birthday waived right to invoke defense based on provision 
of policy that insurance did not cover loss sustained in accident by person over age of 
70, in absence of showing that insurer did not know age of insured at time policy was 
issued or was deceived as to his age. Klaber v. O’Malley, Superintendent of Insurance. 
(Mo.) oo iexmectiath a a atiarttare ake aters ariel ta : ean 
389(9)—Where life policy contained no warranty of health; insurer was estopped from claim- 
ing there was breach of conditions of policy if insurer had knowledge, actual or con- 
structive, that insured was suffering from tuberculosis and was in sanatorium for treat- 
ment when insurance was delivered and premium paid, notwithstanding policy contained 
condition requiring insured to be in good health when policy was issued. Hurley v. 
John Hancock Mut. Life Ins. Co. (N. Y.) . 
389(9)—Delivery of life policy on date when insured must have been “manifesting some 
symptoms of the pleurisy,” and acceptance of premiums thereafter, could not be con- 
strued as waiver of insured’s right to contest, within agreed upon period and upon 
ground of fraud, all liability in excess of amount of premiums collected. Prudential 
Ins. Co. of America v. Ordonoff. (Pa.) Ne 
389(9)—-Issuance of industrial life policy to insured who already held similar policy held not 
to waive condition of policy that insured must be in sound health upon date of its issuance 
Conlon v. John Hancock Mut. Life Ins. Co. (R. I.) ............... ; ; ‘ 
389(9)—Issuance of industrial life policy after notice that insured had been treated for 
ulcers of the feet held not to estop insurer from avoidance of policy requiring good health 
and for misrepresentation as to syphilis, on ground that insured had syphilis at date of 
issuance of policy. where hospital records showed negative test for syphilis at time insured 
was treated for ulcers of the feet. National Life & Accident Ins. Co. v. Lewis. (Tenn.) 


§ 392. DEMAND. ——- OR RETENTION OF PREMIUMS OR ASSESS- 
MENT 


(1). In general. 

392(1)—Acceptance by insurer’s general agent of quarter-annual premium before expiration 
of grace period bound insurer on life policy providing change from annual to quarterly 
payment of premium must be made on “anniversary date of policy on written notice thereof 
received.”” notwithstanding that insured did not send written notice directly to insurer’s 
home office. Kentucky Home Life Ins. Co. v. Johnson. (Ky.)... 

392(1)—Group insurer’s acceptance of premium, payable monthly in advance, remitted on 
July 1st by employer in amount covering all its employees held not to estop insurer from 
asserting provisions of policy terminating insurance automatically on discontinuance of 
employee’s required contributions or termination of employment as against beneficiary of 
employee who was discharged on July 7th and died on July 30th, where employee made 
no offer to pay July premium. McDaniel v. Equitable Life Assur. Soc. of the United 


of premium payments on ground that insured was indebted to insurer incident to transac- 
tion in no way connected with policy, where payments were made by insured and expressly 
forwarded to insurer as premium payments, and insurer made no declaration to contrary 
prior to accident upon which claim was asserted. Dobranski et al. v. Lincoln Mut. Cas- 
ualty Co. et al. (Mich.) 
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392(1)—Insurer could not escape liability on industrial life policy because agent had advanced 
premiums at request of insured in violation of instruction in receipt book, where such 
premiums were retained by insurer. Corrigan vy. Home Life Ins. Co. of America. (Pa.) 

392(1)—Beneficiary could not recover face of industrial policy issued to insured where like 
policy had been previously issued, in view of policy provision limiting liability to premiums 
paid if like policy was concurrently in force, meteidhatandins that insured had not known 
that like policy had been previously issued, and that insurer had accepted weekly premiums 
on second policy for almost a year. Kizer v. Life & Casualty Ins. Co. (Tenn.) 

392(1)—Insurer has option to tolerate or redeem delinquency in payment of premiums on 
life insurance, and, if beneficiary suing on policy relies upon principles of waiver or 
estoppel, beneficiary must establish enpneattiity of } peineipies. — York hae Ins. Co. 
v. Barton. (Va.) . “a 

(5). Premium considered corned, 

392(5)—Retention by mutual fire insurance company of insured’s delayed payment of 
assessment did not constitute waiver of failure to meet assessment within 30 days after 
such notice as required by by-law so as to entitle insured to recover on policy, where 
assessment was a debt which could have been collected by action at law regardless of 
whether insured had severed his relations with company. Miller vy. Elk County Mut. 
Fire Ins. Co., P. of H., St. Mary’s, Pa. (Pa.) 


(6). Demand and acceptance after loss. 

392(6)—Where fire policy had been breached by insured before fire loss, acceptance of pre- 
mium after fire loss held not to estop insurer from setting up breach, since rights of 
parties were fixed when loss occurred, and insured was not prejudiced by insurer’s accept- 
ance of premium. Hargett v. Gulf Ins. Co. of Dallas, Tex. (Calif.) 

392(6)—Mutual fire insurer’s mere acceptance of delinquent assessment subsequent to known 
loss did not impliedly waive suspension clause in policy, when loss occured during period 
of delinquency and insured was not assessed for losses occurring during such time. 
v. Crawford County Farmers Mut. Fire Ins. Co. (Ohio) 


(8). Demand and acceptance after injury or death of person ineured. 

392(8)—Where life insurer’s agent allegedly accepted payments of premiums in violation 
of provision of policy that local agent could not accept payments after period of grace 
without signed statement by insured that he was in good health, insurer, whose branch 
office accepted payments after insured’s death of which insurer had no knowledge, held 
not estopped to deny policy was in force at time of insured’s death, where at no time 
after payments to agent could there have been compliance with provisions of policy. 
Waiver of terms of life policy by reason of receipt of overdue premiums does not arise 
where at time when waiver is claimed to have occurred insured is dead, but insurer 
is ignorant of that fact. Where life policy provided that local agent could not accept 
premium payments after period of grace without signed statement by insured that he 
was in good health, and where agent allegedly accepted payments without obtaining such 
statement, acceptance of payments by insurer’s branch office held not waiver of terms of 
policy, where, at time insurer’s branch office accepted payments, insured was dead and 
insurer was ignorant of that fact. Where life policy provided that local agent could 
not accept premium payments after period of grace without signed statement by insured 
that he was in good health, and where agent allegedly accepted payments without obtain- 
ing such signed statements, acceptance of payments by insurer’s branch office held not 
ratification of terms of policy where, at time insurer’s branch office accepted payments, 
insured was dead, and insurer was ignorant of that fact. O’Connor v. Metropolitan 
Life Ins. Co. (Conn.) wala oases 


(9). Demand or acceptance on condition, 
392(9)-—Insurer having accepted through its general agent overdue premium with knowledge 
that insured was ill, and having retained such premium until after insured’s death, waived 
lapse of life policy, notwithstanding receipt given by ‘oun was conditional. Wagner v. 
Security Mutual Life Ins. Co. (Minn.)...... ; ‘ nk Bt eecicentath a 


(11). Offer to return. 

392(11)—Under accident policy providing for forfeiture for nonpayment of monthly premiums 
and prohibiting agent from waiving provisions, insured whom agent advised on May 20 
that $7.50 would be accepted as payment of initial fee and premiums until Se tember 1 
held not entitled to recover for accident occurring on July 20 where insured paid no 
further premiums, insurer notified insured of agent’s limited authority and offered to 
refund $7.50 if insured did not wish to -pay ontly premiums. wayne | Health & 
Accident Co. v. Davis. (Tex.) 3 


§ 393. CONSENT TO ASSIGNMENT OF POLICY, 

393—Where insurer’s soliciting agent approved assignment of fire Policy after receiving 
information of exact condition of assignee’s title to insured property, insurer was estopped 
to invoke policy provision rendering policy void if insured’s interest be other than uncon- 
ditional and sole ownership. Rochester American Ins, Co. v. Thomas. (Okl.) 


$ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Doctrine of waiver of ground for cancellation of life policy because not mentioned in can- 
cellation notice held inapplicable, where facts showing such ground were’ not disclosed to 
insurer until trial of cancellation suit. Insurer suing to cancel life policy because of 
concealment of material facts held not bound to describe means for accomplishing con- 
cealment. Contention that insurer sought recovery on theory that insured failed to fill in 
certain information in application for life Policy held unsupported by complaint, which 
alleged concealment of material facts; ‘concealment’ implying intention. Rushville 
National Bank of Rushville et al. v. State Life Ins. Co. (Ind. 
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§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(6). Requiring additional proofs. 
396(6)—Life insurance company held not to have waived defense to action on employees’ 
group insurance certificate that plaintiff's insurance lapsed on cessation of her employ- 
ment by correspondence with her attorney and request for and receipt of further 
information respecting plaintiff’s disability after such attorney gave company first notice 
of such disability following cessation of plaintiff’s employment. Fulton v. Metropolitan 


Life Ins. Co. (N. C.) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—-Sending adjuster to ascertain amount of loss did not waive suspension clause in mutual 
fire policy, absent statement or promise by insurer relating to payment of loss. Petersilge 
v. Crawford County Farmers Mut. Fire Ins. Co. (Ohio.) 

397—-Agreement that action taken by representative of either insured or insurer under fire 
policy should not be construed as waiver of any of rights of either held not invalid for 

want of consideration, where at time of execution of agreement insurer was not obligated 

to do anything with respect to policy because of insured’s violation of clause prohibiting 
additional insurance. Mutuality of promises by insurer and insured that action taken by 
representative of either should not be construed as waiver of any rights and fact that 
under terms thereof one party, or both would be benefited or injured thereby held con- 
sideration to support nonwaiver agreement executed after loss by insurer and insured 
under fire policy. Home Ins. Co. of New York v. Lake Dallas Gin Co. et al. (Tex.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Incontestable provision in life policy held not to preclude plea of fraud in procurement 
of reinstatement contract, since insurer’s liability under original contract depended upon 
validity of reinstatement contract. New York Life Ins. Co. v. Ellis. (Ala.) 

400—Raising defense of suicide in action on life policy containing clause that risk of suicide 
is not assumed is not contesting policy within meaning of incontestable clause. Incon- 
testable clause of life policy creates short statute of limitations, purpose of which is to 
permit insurer to ascertain truth of representations made in application. In action on 
life policy containing 2-year suicide clause which limited amount of recovery to reserve on 
policy, and 2-year incontestable clause, insurer could raise defense that insured committed 
suicide within two years of issuance of policy, after expiration of 2-year ne 
limitation. Williamson v. American Ins. Union, Inc. (IIl.) vas a 

400—Reinstatement of policy is not making of a new contract, and, when reinstated, ‘incon- 
testable period runs from date when policy was originally written. In action on reinstated 
life policy, portions of answer which alleged that insured had sade false and fraudulent 
statements in original application for policy held properly stricken, since no new policy 
was issued and incontestable period ran from date when policy was originally issued. 
Johnson v. Country Life Ins. Co.  (IIl.) 

400—Incontestability clause in life policy covers defense of alleged bad health of insured at 
sane of delivery, and that of false and fraudulent statements alleged to have been made 
by insured in application as well as all other defenses, except nonpayment of premiums. 

auney v. Metropolitan Life Ins. Co. 

400—Incontestability clause in life policy held" inapplicable to “supplemental total disability 
agreement which specifically Provided that, “No other provisions of said policy shall 
deemed to apply to this agreement.” Penn Mutual Life Ins. Co. of Philadelphia v. 
Lindquist et al. (Nebr.) 

400—Where, under court rule, insurer’s entry of appearance without filing plea in action on 
life policy resulted ninety days later in action being triable upon general issue, and at 
such time policy had not yet become incontestable under statute, defense of fraud held 
available to insurer even though later filing of statement of defense on ground of fraud 
may have been after policy became incontestable, since triable issue raised by court rule 
remained so continuously until case was tried. Amoskeag Trust Co. v. Prudential Ins. 
Co. of America. (N 

400—L imitation created by clause in life ‘policy providing that policy. shall be incontestable 
after two years from date of issue except for nonpayment of premiums, may he extended 
bv agreement between the parties. Where action on life policy was commenced by service 
of summons before expiration of period within which validity of policy might he con- 
tested, and where insurer granted heneficiary successive reauests for additional time to 
serve complaint, so that complaint was filed after period allowed to contest policy had 
expired, policy held contestable by insurer, notwithstanding beneficiary’s attorney did 
not intend to lay trap for insurer, since insurer was induced by granting requests for 
extension not to protect its interests. Romano v. Metropolitan Life Ins. Co. (N. Y.) 

400—Incontestable clause in life insurance policy is proper and enforceable for insured’s 
benefit. Incontestable clause in life insurance policy is inapplicable to provisions and 
conditions necessarily relating to matters arising after issuance of policy and not affecting 
validity thereof. Incontestable clause in life insurance policy, providing for payment of 
benefits for total disability occurring after payment of first premium, held inapplicable to 
benefits for total disability resulting from glaucoma rendering insured totally blind before 
payment of first premium. Mayer v. Prudential Ins. Co. of America. (Pa.) 

400—Insured’s death during period of contestability. unless otherwise specifically. provided. 
does not affect running of that period or obligation of insurer to act within time 
enecified. if insurer desires to contest its liability under policv. Insurer may ‘“‘contest’’ 
its labilitv under life policy, within meaning of incontestable clause. by institution 
within time limited of appropriate proceedings for surrender and cancellation of policy 
or hv making defense to suit brought within the period upon policy. Prudential Ins. Co. 
of America v. Ptohides. (Pa.) 

400—Incontestable clause of life policies which excepted right to contest for nonpayment of 
premiums held not to preclude insurer from contesting beneficiary’s right to recover dis- 
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ability benefits thereunder on ground that policies had lapsed for nonpayment of pre- 
miums. Corley v. Atlantic Life Ins, Co. (S. C.) 

400—Provision of statute in effect when industrial life policy sued on was issued expressly 
excluding industrial policies from effect of statute rendering life policies incontestable 
after two years held to preclude such policy from becoming incontestable, notwithstanding 
statute in effect when suit was brought did not exclude such policies from protection of 
incontestability provision. Home Beneficial Ass’n v. McClain. (Tenn.) 

400—Under life policy providing for incontestability except for nonpayment of premiums after 
first “policy year’ and for limitation of liability for suicide within one year from date of 
policy and that “policy year’’ should commence upon date of delivery, year commencing 
on date of delivery held “policy year” so that insurer was liable for full amount of policy 
upon suicide of insured more than one year after date of delivery. Southwestern Life 
Ins. Co. v. Brooks. (Tex.) ‘ aaa re ig 

400—Where insurer discovered falsity of representations in application for life policy about 
six months before policy became incontestable under 2-year statute so as to afford insurer 
ample time within which to assert its rights, insurer could not contend that statute was 
unreasonable. American National Ins. €o. v. Brawner. (Tex.) ........ ; 

400—Where policy provided that it should be incontestable after one year from its date, 
provisions in application therefor that any misrepresentations as to applicant’s health 
would be ground for revoking insurance would yield to provision of policy and hence 
insurer, after expiration of one year, could not deny hability for disability benefits on 
ground that insured misrepresented his health in such application. Houston Life Ins. 
Co. v. Dabbs. (Tex.) 

400—Life policy issued in Texas is incontestable after lapse of two years from date of such 
policy except for specific statutory exceptions. Insurer could contest validity of life policy 
in action instituted by beneficiary more than two years after policy was issued, notwith- 
standing statute making policy incontestable after lapse of two years, where defense 
of invalidity had been raised in prior action instituted within two-year period wherein 
beneficiary had taken nonsuit. National Life & Accident Ins. Co. v. Wigley. (Tex.) 

400—Generally, fraudulent representations in procurement of a life policy may not, after 
beginning of period of incontestability, statutory or contractual, be set up in defense to 
action on policy. Insured’s statement in application for indemnity under life policy that 
he had become totally disabled through loss of leg occasioned by cutting a corn on his 
foot held not such concealment of fraudulent statements in application as to freedom from 
diabetes as to justify cancellation of policy after beginning of incontestability period, since 
cutting of corn might have been an activating occurrence. Insured’s alleged act of con- 
cealment of fraudulent statements as to his health made in application for life policy could 
not be availed of by insurer as ground for canceling policy for original fraud, where act 
was —— after policy became incontestable. Service Life Ins. Co. v. Weinberg et al. 
cw. S&S. ER Ne RE EL ee NN PINT ey Pe ee ree cee is 

400—Incontestability clause of life policy is in nature of statute of limitation and repose, and 
limits time in which an action may be brought or a defense set up. Incontestability clause 
of life policies providing that policies should be incontestable after one year from date of 
issuance, except for nonpayment of premiums, held to preclude suit by insurer for damages 
based on fraud practiced in obtaining policies after expiration of time fixed therein. 
Columbian Nat. Life Ins. Co. v. Wallerstein. (U. S.) ...... cos anaes a 

400—Double indemnity rider contained in life policy covering accidental death, held “policy 
of life insurance” and governed by statute as to incontestability and misrepresentation, 
since it insured only against accidental death. Federal Life Ins. Co. v. Zebec. (U. S.) 

400—Incontestability clause of life insurance policy held not invalid as exempting insured 
from consequences of his own fraud in procuring policy, if he cannot be found and 
served with process within the contestable period. Insurer held not excused from 
contesting life insurance policy, within time stipulated, by insured’s return to and 
continued residence during such period in foreign country; incontestability clause 
imposes no duty on insured to remain in United States or return thereto for service 
of process during such period in absence of provisions therefor in policy. Insurer, 
failing to insert in life insurance policy provision that it should be incontestable after 
being in force during insured’s life time for two years. as authorized by statute of state 
in which issued, or provision that insured, going to foreign country, should designate 
local agent, on whom process could be served, or return to United States for such service, 
within contestable period. instead of clause merely declaring policy incontestable after 
two years, cannot complain of its inability to make effectual contest because of insured’s 
residence in foreign country until his death during such period nor ask court to amend 
controct. New York Life Ins. Co. v. Panagiotopoulos. (U. S.) 


XII. Risks and Causes of Loss. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 420. WRONGFUL ACTS OF INSURED. 

420—Addition to fire policy issued to purchaser under contract of premises of simple loss 
payable or option mortgage clause for payment of loss to vendor would not have per- 
mitted vendor to recover under policy where vendor willfully set fire to collect the 
insurance. Gross et ux. v. Merrimac, Prairie du Sac, Sumpter, Honey Creek and Troy 
Mutual Farmers Fire Ins. Co. (Wis.) ; 

§ 421. FIRE. 

421—Taking “fallen building’ defense from jury, in action on fire policies containing “fallen 
building’ clause and clause exempting insurer from liability for loss caused by any 
explosion unless fire ensues, held not error, where, under policies, insurer was liable 
for damages resulting from fire ensuing upon explosion although explosinn caused 
building to fall. Kahn v. Commercial Union Fire Ins. Co. of New York. (Cal.) 
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421—Damages resulting from efforts made in good faith to save property from hostile fire, by 
water, breakage, removal, or loss by theft consequent thereto, are generally within loss 
covered by fire policy. Watson v. American Colony Ins. Co. of New York. (S, C. 

421—Where fire policy covered various items, including gasoline engines and tractors valued 
at $400, but insured owned no tractors and only small gasoline engine operating 
lighting plant, insured could not, on ground provision as to tractors and gasoline 
engines was intended to cover lighting system, recover for its loss from insurer, since 
policy itself was only competent evidence of its contents. Bisson v. Farmers Ins. Co. 
of Minnehaha County. D.) ; e ‘ 

$ 423. LIGHTNING, WIND. “TORNADOES, AND OTHER STORMS. 

423—“Windstorm” within policy insuring against loss or damage by cyclone, “tornado,” or 
“windsorm” signifies wind of unusual violence or tumultuous force. George A. : oe 

Co. v. Insurance Co. of North America. (Nebr.) 

§ 425. THEFT. 

425—Taking of truck by cousin and neighbor of owner’s son without owner’s consent, but 
with intention to return truck as on prior occasions, held not “theft” of truck within 
policy covering theft, robbery, and pilferage, so as to authorize recovery for damage 
caused when truck overturned before it was returned to owner. Boddie v. Home Ins. Co. 


-) 

425—Under automobile theft policy, clause excluding coverage where automobile is voluntarily 
~— by owner in —— of another does not preclude recovery if automobile is stolen 
oy employee of public garage wherein owner stored automobile when it was not in use. 
Gibson v. St. Paul Fire & Marine Ins. Co. (W. V: 

§ 428. NEGLIGENCE OF INSURED 

428—Under “errors and omissions” fire policy requiring insured to make every reasonable 
effort to maintain valid specific insurance on its interest in property as mortgagee, insurer 
held not liable for loss on property on which insurance was invalid because of insured’s 
failure to notify company insuring such property of foreclosure of insured’s mortgage on 
property, as required by policy with such company which was in insured’s peneeemien. 
City Mortgage Co. v. St. Paul Fire & Marine Ins. Co. (N. J.) : 

§ 429. WRONGFUL ACTS OF INSURED. 

429—Insured procuring another to burn insured property cannot recover on fire policies. 
Corporation could procure burning of its property, so as to bar recovery on fire policies, 
only through officer or agent authorized to act for it, and not through its president’s 
husband, holding no office and owning no stock in corporation at time of fire and 
having no formal authority to transact business for it. Fraud of one of two or more 
persons, interested in corporation and fire insurance on property thereof, in hiring 
another to burn property, will not defeat insurance, in view of innocent persons interest; 
insurer’s remedy being to sue wrongdoer for damages by virtue of subrogation to 
insured’s rights. Merchants Ins. Co. v. Lilgeomont, Inc. (U. S. 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Automobile liability insurer held not liable to pay judgment against insured’s son for 
injuries sustained through son’s negligence in operating insured’s automobile, where gen- 
eral insuring clause of peter did not protect any person other than insured, though policy 
provided that insurer should not be liable unless automobile was being operated, among 
others, by members of insured’s immediate family. State Farm Mut. Automobile Ins. 
Co. v. Burwell. (Ala.) 

435—-Automobile liability policy protecting owner from liability imposed because of another’s 
operation of automobile with owner’s consent held not to cover liability of person operating 
automobile with owner's consent to person injured, and recovery could not be had against 
insurer by virtue of judgment rendered against operator alone. Schoefer v. Farmers 
Automobile Inter-Insurance Exchange. (Cal.) re . 

435—As respects insurer’s liability on automobile liability ‘policy for injuries sustained by 
insured when his automobile was driven by another, driver held not under direction and 
control of insured where insured was asleep at time of collision. As respects insurer’s 
liability on automobile liability policy for injuries sustained by insured while riding in 
his automobile, which was driven by another with insured’s consent, driver was insured’s 
agent. As respects insurer’s liability on automobile liability policy for injuries sustained 
by insured while riding in automobile which was being driven by another with insured’s 
consent, driver was liable to insured for injuries sustained as result of driver’s negligence. 
“Public liability policy’”’ is not a policy of accident insurance indemnifying insured against 
injuries suffered by himself in an accident, but insures against claims for damages for 
which insured or others named in policy might become liable. Insured who obtained 
judgment for injuries sustained while riding in his automobile through negligence of one 
driving with insured’s consent held not entitled to recourse to automobile liability policy 
issued in Massachusetts, which protected “others’’ from damage caused by operation of 
insured’s automobile for satisfaction of judgment, since word “others,’’ which denominated 
beneficiaries, did not include insured. Cain v. American Policyholders Ins. Co. (Conn.) 


435—Automobile owned by employee of Emergency Relief Association for use of which 
employee was paid mileage expenses in addition to regular salary held not “hired or 
leased” by association within exception to association’s nonownership automobile liability 
policy, notwithstanding that at time of accident automobile was being driven by employee’s 
brother who was temporarily gubetitating for  emparee with consent of association. a 
son v. Continental Casualty Co. (La.) . ’ 


435—Liability nolicy extending coverage to any person ailes in or legally operating auto- 
mobile with insured’s consent, or legally responsible for operation thereof, held not 
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to cover driver who, without consent of insured, was allegedly operating automobile 
under direction of borrower thereof from insured. Borrower using automobile with 
insured’s consent held within liability policy extending coverage to any person riding in 
or legally operating automobile with insured’s consent, or legally responsible for 
operation thereof, if borrower was riding in front seat and directing third oem who 
was driving automobile. Monroe v. Heard et al. (La.) 

435—Generally, when an insured’s immunity from an action is absolute, there can be no 
action against the insurer under an automobile liability policy. Laundry by sending truck 
to associated laundry company for installation of new motor at associated company’s 
garage did not consent to use of truck by associated company rendering laundry company’s 
liability insurer liable for injuries to child struck by truck while being operated by driver 
of associated company, since express permission for given purpose does not imply per- 
= for all purposes. Stephenson v. List Launiey & Dry Cleaners, Inc. et al. 

435—That man representing insurer examined ‘insured’s: store and sidewalks, and made 
certain measurements of sidewalks, and later insurer’s agent delivered to insured 
policy, did not enlarge or affect terms of liability policy, which must be construed as 
written. Under liability policy, indemnifying insured a ident loss from liability for 
injuries sustained by persons upon sidewalk, and excluding liability for injuries sus- 
tained by person upon elevator, unless such was_ specifically described in schedule 
and premium paid therefor, insurer held not liable for insured’s loss from liability for 
injuries sustained by pedestrian who was thrown to sidewalk when elevator was raised 
from below sidewalk, where no elevator was described in schedule and no premium 
was paid therefor. Deban v. Continental Casualty Co. (Mass.) 
Consequential damages such as hospitalization and loss of wife’s services suffered by 
husband when wife was injured while passenger in taxicab held not recoverable under 
cab owner’s liability policy insuring against loss from claims for damages to persons 
accidentally receiving “bodily injuries.” American Fidelity & Casualty Co., Inc. v. 
Mahon. (Md.) 

435—Automobile dealer’s liability insurer held not liable for injuries allegedly caused by 
negligent driving of dealer’s salesman, where salesman owned automobile and operated it 
on pleasure trip having no connection with his employment, and policy provisions excluded 
such employee from coverage and excluded automobile not owned, controlled. or used in 
business or for benefit of dealer. Downing v. Sterling Motor Co. et al. (Minn.) 

435—Policy insuring against liability for accidental injuries caused by ownership and operation 
of horses used in connection with insured’s business held riot to cover loss sustained by 
insured in paying damages for breach of warranty in sale of horse. Omar Baking Co. of 
we v. Employers’ Liability Assur. Corporation, Limited, of London, England. 

435—Under policy insuring owner against liability in operation of automobile, insurer held 
not liable for accident occurring while automobile was being driven by purchaser under 
oral contract of conditional sale, since insured retained title only for security. Merchants 
Mut. Casualty Co. v. Pinard et al. H. : Bay oe 

435—Under automobile liability policy providing that protection should he extended to 
persons legally operating automobile with permission of named assured, protection of 
person driving automobile with permission of named assured held not limited to instances 
where permitted driver is driving on owner’s business and without deviation from 
owner's instructions. Under automobile liability policy extending coverage to persons 
driving automobile with permission of named assured. insurer held liable for injuries 
caused by operation of automobile by owner’s chauffeur while taking nersonal friends to 
their home after he had been instructed by owner te park automobile and return for 
owner in about an hour. where judement against chanffeur had heen returned unsatisfied. 
Rikowski et al. v. Fidelity & Casualty Co. of New York. (N. T.) 

435—Insurer could not escape liability under automobile liability policy conforming to 
financial responsibility law though commissioner of motor vehicles had not required 
proof of financial responsibitlity from insured. Beneficiaries of motor vehicle financial 
responsibility law are persons who may be injured in motor vehicle accidents. Woloshin 
v. Century Indemnity Co. (N. J.) 5 

435—Statute relating to construction of automobile liability. oatieles dens not give injured 
third person greater right of recovery against insurer than insured possesses. Statute 
requiring construction of automobile liability policies as insuring owner from liability for 
death or injuries resulting from negligence in operation of motor vehicle by person legally 
using vehicle with owner’s permission does not prevent limitation of coverage. Provision 
in automobile liability policy, excluding coverage thereof in case of operation of automobile 
by person under age limit held good defense in action by injured third person against 
insurer, where automobile was being aye by 14 year old boy at time of accident. 
Devitt v. Continental Casualty Co. (N. . 


435—Taxicab passenger who was injured ee reason of ungrevehed escent mule oe taxicab 
driver and obtained unsatisfied judgment against driver and owner of taxicab could not 
recover from insurer issuing policy covering injuries caused by operation, maintenance, 
use, or defective construction of motor vehicle, since unprovoked assault of driver was 
net — to “operation” or “use” of taxicab. Baron v. Auto Mut. Indemnity Co. 

435—Owner of automobile ‘could not hold public liability insurer liable for injuries alleged to 
have been sustained by him when he was run into by his automobile operated by his 
licensee, notwithstanding omnibus clause meg 4 persons operating automobile with 
owner’s consent from liability to “any person.”” Johnson v. Employers’ Liability Assur. 
Corporation, Limited, of London, England. (N. Y.) 
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435—Injuries sustained by filling station attendant when insured motorist, intending to 
examine dial on guage of gasoline tank, approached automobile with lighted cigarette in 
mouth and lighted match in hand, resulting in explosion, were suffered as result of 
“ownership, maintenance or use” of automobile within automobile liability policy. Auto- 
mobile liability policy insuring against loss in respect to ‘“‘bodiiy injury” held not to cover 
expenses incurred and loss of service sustained by father as result of personal injuries to 
infant son. Roche v. United States Fidelity & Guaranty Co. (N. Y.) .... 
435—Where automobile liability policy excluded coverage while vehicles were used fo: pur- 
pose other than as specified in special conditions, which designated insured as sana and 
gravel dealer, and indorsement stated that truck added thereby was used in insw-ed’s 
sand and gravel business, policy did not cover use of truck in highway snow removal 
operations, although liability clause included use of truck “usual to the business’ of 
insured as previously described, since use of truck engaged in sand and gravel business 
for snow removal is not so common as to make it incidental use “‘usual to the business.” 
Euto v. (American) Lumbermen’s Mut. Casualty Co. of Illinois. (N. Y.) 
435—Under automobile liability policy indemnifying insured for damages because 
or bodily injuries or destruction of property, insurer held not liable for damages to 
husband resulting from wife’s injuries sustained while riding in insured’s automobile, 
where husband received no bodily injuries and suffered no property loss. Millar v. 
New Amsterdam Casualty Co. (N. Y. Pee ; 
435—Insurer issuing policy insuring automobile owner against liability for injuries accidentally 
suffered held not liable to pay judgment against owner for injuries suffered as result of 
owner’s willful and wanton conduct in operating automobile. American Casualty Co. v. 
Brinsky et al. (Ohio) a4 
435—Under automobile indemnity policy including in its coverage persons other than insure 
while legally using insured’s automobile, if with insured’s permission, insurer held not 
liable for damages resulting from use of automobile by employee of insured for his 
own pleasure without knowledge of insured and contrary to insured’s specific instruc- 
tions, although employee was authorized to use automobile in going to and from work. 
Trzich v. United States Casualty Co. (Ohio)............. ; : 
435—Where owner of private automobile agrees in advance to transport passenger for 
definite sum, liability for injury to passenger is within exclusion of liability policy 
excluding obligation imposed upon assured as result of carrying passengers for con- 
sideration. Where insured had offered to transport other persons to convention which 
all were planning to attend, voluntary offer by such parties of money for gas and oil 
after beginning trip and reluctant acceptance thereof by insured held not to show a 
“carrying of passengers for a consideration’ within exclusion of liability policy, and 
therefore insurer was liable to one of such parties injured in accident on trip. Reed 
v. Bloom (Maryland Casualty Co. of Baltimore, garnishee). (Okla.) ‘ i 
435—Rider providing that automobile liability policy should cover operation of automotiiles 
only by certain named persons held not to restrict liability of insurer, under policy cover- 
ing ownership, maintenance, manipulation, or use of described automobiles, to party injured 
because of negligence of one not named in rider in repairing truck covered by policy, 
since “maintenance” applied to acts of repair and was not included within term “opera- 
tion.” Party, injured because of negligence of one not named in rider to automobile 
liability policy in repairing automobile covered by policy, would be entitled to have any 
doubt as to whether insurer was relieved of liability by provision of rider, that policy 
should cover operation of automobiles only by drivers named therein, resolved in his favor 
so as to cover loss. Morris v. American Liability & Surety Co. (Pa.) ... 
435—Former employee of insured who happened to he present at insured’s warehouse and 
was fatally injured by sudden backing of insured’s truck, which he started to assist in 
unloading at suggestion of insured’s manager. held “emplovee” as matter of law, within 
excention of automobile lability policy excluding liability for death of emnloyee, under 
which insurer was thereby not liable. Clinton Cotton Oil Co. v. Hartford Accident & 
Indemnity Co. (S. C.) ; ; Daher caee Dears . 
435—15 year old boy who borrowed insured automobile and allowed stranger to insured to 
drive it was not an “additional insured” when accident occurred while the stranger was 
driving, within automobile liability policy so as to impose liability on insurer. Under 
automobile liability policy providing liability if driver of automobile should have per- 
mission of an adult member of insured’s family, insurer held not liable for judgment 
against driver of insured’s automobile who had only the permission of 15 year old boy 
driving automobile with permission of insured’s husband. but in violation of city ordinance 
and terms of nolicy. Hunter v. Western & Southern Indemnity Co. et al. (Tenn.) 
435—When named assured grants permission to another to drive automobile, such person 
becomes additional insured within automobile liability policy, and deviations from 
intended route or use of automobile for purpose not intended by insured does not 
remove him from coverage of policy. Additional insured clause in automobile liability 
policy gives named insured discretionary power to select additional insureds, and such 
discretionary power cannot be delegated to another. When automobile is being driven 
by person without actual permission of named insured, driver is not additional insured 
under automobile liability policy, and though person is present in automobile who had 
permission to use it, but is not driving, there is no coveragce under policy. While 
named insured can signify his permission to use automobile by course of conduct or 
by mere silence. such implied permission, to bring driver within additional insured 
clause of automobile liability policy, must be act or conduct of named insured, and must 
amount to intended selection of person to operate automobile. Insured’s knowledge 
that other employees than manager of insured’s business, to whom insured delivered 
automobile with permission to use it, were driving automobile, did not show implied 
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ermission for use by manager’s brother who was not employee, which would render 
Center additional insured within automobile liability policy. Card v. Commercial 
Casualty Ins. Co. (Tenn.) adn 

435—Where injured party is person “in the same household as the assured, - ‘within auto- 
mobile liability policy exempting insurer from liability to such person, he ‘stands in same 
position as assured, and is subject to restrictions and exceptions in policy. Former roomer 
and boarder of automobile liability assured who, after Sodine regular employment, had 
continued to spend half of her time at assured’s home without paying board, being treated 
as member of family group, sharing in their daily tasks and enjoying social intercourse 
of domestic circle, held person in assured’s “household” within provision of policy excluding 
such persons from coverage of policy. Meaning of word “household” in automobile 
liability policy excluding from its coverage persons in household of assured, should be 
determined in light of purpose of provision to safeguard insurer against natural partiality 
of assured to injured person if he were member of family circle. State Farm Mut. Auto- 
mobile Ins. Co. v. James. (U. 

435—Under automobile liability policy. providing that insurance should cover any person 
operating vehicle with permission of insured, insurer held not liable for injuries caused 
by truck operated by insured’s farm-hand, where insured permitted truck to be used only 
by caretaker under positive instruction that no one but he should drive it off the farm, 
and he, in violation of these instructions, permitted farmhard to use truck only for purpose 
of carrying materials to his home and accident occurred while farmhand, contrary to 
orders, was driving on personal errand after having delivered materials. Columbia Cas- 
ualty Co. v. Lyle. 8.) ; 

435—Operation of oil company’s automobile by field superintendent’ s nineteen year old ‘son, 
contrary to superintendent’s instructions and without superintendent’s consent, without 
knowledge of oil company, and for son’s own pleasure, held not within provision of oil 
company’s liability policy extending coverage to persons other than insured only if auto- 
mobile was being used with consent of insured or adult member of household for insured’s 
business and pleasure purposes. Ohio Casualty Ins. Co. v. Plummer et al. (U. 5S.) . 

435—Provision in insurance policy indemnifying assured against loss by negligence of 
employees, excepting accidents caused by any “automobile vehicle or by any draught or 
driving animal or vehicle’ owned or used by assured or employee, held not to include 
by “vehicle” a bicycle, and hence not to exempt insurer from liability for injuries inflicted 
when employee while riding on bicycle collided with pedestrian. Montlake Drug Co. v. 
Maryland Casualty Co. of Baltimore, Md. (Wash.) 

435—Loan of automobile by minor owner who was not named as insured in automobile lia- 
bility policy held not to constitute persons to whom automobile was loaned additional insured 
under policy providing that insurance would be available to any person operating auto- 
mobile with permission of named insured or adult member of his household. Infant 
owning automobile held not in legal effect named insured under automobile liability policy 
where not so named in fact. Hinton v. sameny et al. (Associated Indemnity Corpora- 
tion, Garnishee). (Wash.) eae ar Wied baat es ; . 

$ 437. WRONGFUL ACTS OF INSURED. 

437—City ordinance which prohibited persons under 16 to drive automobiles was an “age 
limit fixed by law” within policy providing that it should not cover accidents occurring 
while automobile was being driven by person under age limit fixed by law. Hunter v. 
Western & Southern Indemnity Co. et al. (Tenn.) 
Automobile indemnity policy provision relieving insurer of liability for losses or damage 
caused while automobile is being driven or operated by person violating any law or 
ordinance as to age or driving license held not unreasonable or contrary to public policy. 
Under automobile indemnity policy relieving insurer of liability for losses or damage 
caused while automobile was being driven or operated by any person violating any law 
or ordinance as to age or driving license, insurer held not liable for expenses incurred 
hy insured in defendine claim for damages inflicted by truck while it was being operated 
hv adult experienced driver in violation of law as to driving license. Holland Supply 
Corporation v. State Farm Mutual Automobibile Ins. Co. (Va.) 

(YD) LIFE INSURANCE. 


§ 443. DEATH IN VIOLATION OF LAW. 


443—Insured’s violation of law in driving automobile while intoxicated was not required to 
be sole cause of his death to preclude recovery under industrial life policy which excepted 
from coverage death resulting from violation of law, it being sufficient if insured’s mis- 
conduct was causative factor. Insurer held not liable on industrial life policy which 
excepted from coverage death resulting from violation of law, where insured sustained 
injuries in driving automobile while intoxicated, which misconduct was at least a causative 
factor of injury resulting in death. Geddes & Moss Undertaking * Embalming Co., Ltd. 
v. First National Life Ins. Co. (La.) 

443—Under life policy releasing insurer in case of death occurring as ‘result of illegal act 
within two years from date of policy, walking upon railroad right of way held not such 
illegal act as to bar recovery for death of insured who was killed by train while walking 
on right of way, where it appeared that such tract, at that point, was generally used by 
pedestrians. Federal Life Ins. Co. v. Zebec. (U. S.) ; 

§ 444. SUICIDE. 

§ 445. —— IN GENERAL, 

a In general. 

445(1)—Provision that life policy shall be void if insured dies by his own hand is valid, 
although it will not be enforced if insured is insane when he kills himself. Life policy 
naming insured’s wife as beneficiary will not be avoided by insured’s suicide, in absence 
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of provision that policy shall be void if insured dies by his own hand. Provision exclud- 
ing death of sane or insane insured by suicide from coverage of life policy is valid, pre- 
cluding recovery for suicidal death of sane or insane insured, whether policy is payable to 
named beneficiary or to insured’s estate. Provision excluding death of insured by sane or 
insane suicide within limited period from coverage of life policy is valid, and precludes 
recovery for suicidal death of sane or insane insured before expiration of such limited 
period, although it does not preclude recovery for suicidal death of sane or insane insured 
after expiration of such limited period. Purpose of provision in life policy fixing one 
or two year period within which suicide by sane or insane insured would avoid policy was 
to prevent attempted fraud on insurer. pee gN et al, v. Prudential Ins. Co of 
America. (Pa.) ‘ 3 

445(1)—Suicide clause in life policy must be given “effect according to terms of contract, but 
burden of proof of suicide is upon insurer. New York Life Ins. Co. v. Miller. (U. S.) 

(3). Effect of incontestable clause. 

445(3)—Provisions that life policy shall be void if, within certain time, sane or insane insured 
shall die by his own hand, and that policy shall be incontestable after a certain time, mean 
that suicide of sane or insane insured after specified time shall not be a defense. Public 
policy in Pennsylvania does not prevent recovery on life policy payable to insured’s estate, 
where sane or insane insured commits suicide after one year from issuance of policy con- 
taining clause excluding death of sane or insane insured by suicide within one year from 
date of policy. Longenberger et al. v. Prudential Ins. Co. of America. (Pa.) 

§ 448. DEATH CAUSED BY BENEFICIARY. 

t48—Where incontestable life policies unconditionally provided for payment upon insured’s 
death, reserved to insured right to change beneficiary, and provided that, if beneficiary 
should predecease insured, her interest should vest in insured unless otherwise provided 
by the policies, beneficiary’s killing of deceased held to have caused failure of specific 
beneficiary, which entitled insured’s administrator to recover on the policies, even 
though beneficiary as insured’s widow would by virtue of statute participate in insured’s 
surplus personalty. Beneficiary who feloniously kills insured cannot recover on life 
policy. Where incontestable life policies unconditionally provided for payment on 
insured’s death and that, if beneficiary should predecease insured, beneficiary’s interest 
should vest in insured unless otherwise provided by the policies, which reserved to 
insured right to change beneficiary, court could not read into policies an exception 
relieving insurer of all liability in case beneficiary should kill insured. In absence of 
express agreement of the parties, public policy will not permit insurer to appropriate 
proceeds of life policies merely because insured’s life has been unlawfully taken. 
where beneficiary of life policies killed insured and then assigned her claims against 
insurer, assignee could not recover on policies. National Life Ins. Co. of Montpelier, 
Vt. v. Hood’s Adm’r. (Ky.) 
-As respects whether husband could recover on life policy of his wife for whose death 
he was convicted of manslaughter, husband as beneficiary had a property right in policy 
upon life of his wife. Rule that beneficiary who murders insured cannot recover on 
life policy does not apply to manslaughter, where there has been no intentional injury of 
a kind likely to cause death. Minasian v. A®tna Life Ins. Co. (Mass.) 

(FE) ACCIDENT AND HEALTH INSURANCE. 


§ 450. DILIGENCE REQUIRED OF INSURED. 

450—Negligence of insured causing or contributing to bring about his death would not 
relieve insurer from liability under accident policy, in absence of provision to that 
effect. Ocean Accident & Guarantee Corp., Ltd. of London, Eng. v. McClung. (U. S.) 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 

451(1)—Words “medical and surgical treatment” in accident insurance policy excepting los<¢ 
caused by such treatment must be given their ordinary meaning in common speech ay 
what is done by physician or surgeon in diagnosing and seeking to alleviate or cure bodily 
ailment, and include things done by patient to carry out phys cian’s specific directions fe, 
such ends. Accident insurance policy, excepting loss caused Ly medical or surgical trea 
ment, unless resulting directly from surgical operation necessitated solely by injuries 
covered by policy, held not to cover loss of toe amputated as direct result of burn caused 
by use of excessive heat prescribed by physician to cure infection due to chiropodist acci- 
dentally cutting callus too deeply. Barkerding v. AStna Life Ins. Co. (U. S.) 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Insured riding on runway extending along truck body while quieting animals hauled 
therein held not riding ‘“‘inside’’ of truck within accident policy limiting liability of 
insurer to death caused by accident while insured was riding ‘inside’ of truck or auto- 
mobile; ‘‘inside,’’ which is the opposite of “‘outside,”” meaning that insured must have been 
inside truck in place ordinarily occupied in driving or riding therein. Life & Casualty 
Ins. Co. of Tennessee v. De Arman. (Ark.) 

452—Under policy providing for payment for loss of life sustained by wrecking or disable- 
ment of street car, death occasioned by fall from street car which was standing with door 
open and electrical energy disconnected held not death resulting from “disablement” of 
street car so as to authorize recovery, as against contention that disconnection of elec- 
trical energy constituted disablement. Federal Life Ins. Co. v. Boyd. (Colo.) 

452—Travel policy covering insured’s death by accident to automobile “inside of’? which 
insured is riding held to cover death of insured sitting on body of roadster between 
rumble seat and front seat, with one leg and foot inside of rumble seat and one foot 
propped against front of rear fender, resulting when automobile struck depression and 
insured was catapulted from automobile. Death of insured catapulted from automobile 
which struck depression ,causing one of shock absorbers to break, held within coverage 
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of travel policy covering injuries co insured by accident to automobile resulting in ‘“‘exter- 
nal or visible ey ” on automobile. Life & Casualty Ins. Co. of Tennessee v. Yar- 
brough. (Ga.) 

452—Under accident policy protecting insured against injury occasioned by any accident to 
motor driven automobile in which insured was riding, insurer held liable for death of six 
year old child who fell out of moving automobile when door suddenly opened, on ground 
that death resulted from ‘‘accident” within meaning of ony State ex rel. Tobin v. 
Independent Life Ins. Co. of America et al. (Tenn.) ewer 

452—Automobile upon which last annual registration had expired at date of accident held 
not “lawfully registered and licensed automobile’ at time of accident within accident 
policy, so that insurer was not liable for accidental death of insured while driving such 
automobile, notwithstanding that statute provided penalty for operation of unregistered 
automobile, that Governor had requested extension of registration expiration date, or that 
went of registration did not cause accident. Wyman v. Great Northern Life Ins, Co. 
(Wis.) . . oe coarse . 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—“‘Dementia precox, hyperphrenic type,’’ held ‘“‘sickness” within health and accident policy, 
though insured’s physical health was good. Insured afflicted with dementia precox, om 
phrenic type, and confined to asylum, but not to bed, held not entitled to recover on health 
and accident policy that conditioned insurer’s liability for sickness upon insured’s necessary 
confinement to bed. Lewis v. Liberty Industrial Life Ins. Co. 

454—Accident policy providing for no liability if insured’s death should occur from “infection,” 
unless infection was introduced through open wound caused by external and accidental 
means, held to cover death caused by —o resulting from fall, since peritonitis in 
its popular sense is not an “infection,” even though it may be such in a technical or 
medical sense. Insured’s death resulting from fall into railroad tie, causing peritonitis 
to set in, which was immediate cause of death, held covered by accident policy providing 
that insurer should be liable if insured’s death should occur from infection only if infec- 
tion was introduced through open wound, since death was result of accident; infection 
being mere link in chain of causation. Order of Railway Conductors of America v. 
Gregory. (Tex.) 

$ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Death is “violent” within accident policy if it results from external agency and is not 
in ordinary course of nature. Caffaro v. Metropolitan Life Ins, Co. (N. J. , 

455—If disability was partly due to disease, insured held not entitled to recover on accident 
policy covering disability resulting exclusively from injury through external, violent, and 
accidental means. Under accident policy covering disability resulting exclusively from 
injury through external, violent, and accidental means, insured held not entitled to recover 
for disease or ee unless naturally coning from injury. American Nat. Ins. Co. 
v. Briggs. (Tex.) 

455—If insured stumbled or in any - other manner accidentally fell against object ‘which inflicted 
injury on side of head, and injury alone caused his death, beneficiary of accident cer- 
tificate providing compensation for death resulting from violent external means was 
entitled to recover. If insured, covered by accident certificate providing benefits on death 
through external violent and accidental means was afflicted with disease, and his fall 
resulting in injury to side of head was caused by bursting of blood vessel in brain or other 
effect of one or more of diseases, or if insured would not have died from injury but for 
presence of disease in his body, beneficiary could not recover on accident certificate. 
Stewart v. Travelers’ Protective Ass’n of America. (U. S.) .. 

455—Blood poisoning resulting from accidental wound or abrasion is within protection 
of accident policy. Mutual Ben. Health & Accident Ass’n v. Ryder. (Va.) 


455—To constitute accidental means, sole cause of injury within accident policies, where 
disease or bodily condition exists prior to accident, it is unnecessary that injury or results 
thereof would have been as severe had disease or bodily condition not existed, and it is 
sufficient if accidental means would have solely caused considerable injury had disease or 
bodily condition not existed, but, if no considerable injury would have resulted had 
insured not been afflicted with existing disease or condition, accidental means is not sole 
cause of injury. Herthel v. Time Ins. Co. (Wis.) 


§ 456. EXTERNAL AND VISIBLE SIGNS OF INJURY. 

456—Provision of accident policy excluding coverage as to injuries of which there is no 
visible contusion or wound on exterior of insured’s body, being exception to coverage 
clause, should be given reasonable and practical, but liberal construction as to insured, 


general rule being for strict construction as an insurer. ‘Cavalier v. Travelers 
Ins. Co. of Hartford, Conn. (Minn.) 


456—Words “visible mark or evidence of injury,” in enbten insurance puliehen, are not 
construed in strict narrow sense of bruise, contusion, laceration, or fracture, but in broad 
sense of something discernible, perceptible, or evident on observation. Instruction, in 
action for death benefit under accident insurance policy, that jury might find that there 
were visible marks or evidences of injury on exterior of insured’s body within meaning 
of policy, though injury was not external, if insured became pale and showed signs of 
injury through perspiration or discoloration of his face at time of, or immediately after, 
accident, held not error. Hill v. Great Northern Life Ins. Co. (Wash.) 

§ 458. INHALING GAS. 

458—An accident insurance company may limit its liability in any reasonable manner, and 
may, therefore, provide that no liability will arise from death resulting from accidental 

ocation by illuminating or other gases or the accidental taking of poison. Stone v. 

Physicians sualty Ass’n of America. (Neb.) ners 
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§ 462. VIOLATION OF THE LAW. 

462—Act of insured in sitting on body of roadster between rumble seat and front seat 
with one leg and foot inside of rumble seat and one foot propped against front of rear 
fender held not violative of ordinance prohibiting riding on running board or by hanging 
onto sides or rear of automobile or riding with lower limbs projecting, so as to make 
applicable travel policy provision providing against coverage for injury sustained by 
insured when violating municipal law. Life & Casualty Ins. Co. of Tennessee v. Yar- 
brough. (Ga.) os p ; 

462—In action by beneficiary of insured whose automobile ran off highway, speed exceeding 
45 miles an hour held, under state statute, prima facie violation of law within accident 
policy excluding injuries sustained while violating law. Provident Life & Accident 
Ins. Co. v. Eaton. (U. S.) . 

§ 463. FIGHTING OR PROVOKING ASSAULT. 

463—Person who assaults another, or voluntarily enters into an affray and is hurt, has not 
suffered “accident” within health and accident policy, but, if assaulted, he may defend 
himself, and injury which he sustains in so doing is “‘accidental.” Mutual Ben. Health 
& Accident Ass’n v. Ryder. (Va.) 23 ‘ 

§$ 464. INTENTIONAL INJURIES. 

464—Accident policy excluding liability for loss, if injury causing it resulted from intentional 
act of insured or of any other person, held not to exclude liability for intentional killing 
of insured by another, since word “injury” 
Continental Casualty Co. (IIl.) Sars : 

§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 

465—Death of person committing suicide is accidental within accidental death policy, if he 
was insane at time, but not if he was sane. Beneficiary held not entitled to recover on 
accidental death policy, in absence of evidence, contention, or suggestion that insured 
was insane when he committed suicide. North American Accident Ins. Co. v. Cavaleri. 


(Colo. ) ; ; 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—To relieve insurer of liability on accident and life policy for injury or death “resulting 
from violation of law,” there must be some causative connection, however slight, between 
violation and injury or death. Injury sustained by accidental discharge of concealed 
pistol carried by insured held not injury ‘‘resulting from violation of law” within provision 
of life and accident policy so as to preclude recovery, since there was no connection 
whatsoever between concealment and injury. Harbor v. First National Life Ins. Co. 


a. j ; 

466—Even if probing of wound in insured’s forefinger which became infected was con- 
current cause of his death from blood poisoning, such fact would not bar recovery 
on accident policies, where accidental puncturing of finger with piece of glass was 
“proximate cause” of death. Neely et al. v. Provident Life & Accident Ins. Co. of 
Chattanooga, Tenn. (Pa.) ; gs : 

466—Insurer under health and accident policy is not liable for results of accident cooperating 
with some pre-existing disease or bodily infirmity, where results would not have been 
produced but for such pre-existing disease or bodily infirmity. Mutual Ben. Health 
& Accident Ass’n v. Ryder. (Va.) 

466—Strain on insured’s heart sustained through physical exertion in pulling boat from water 
of lake and into yard, as result of which insured died of heart failure, held not “‘sole 
cause of injury” resulting in death within accident policy, where insured would not have 
suffered any considerable injury had he not been afflicted at time thereof with diseased 
heart condition. Herthel v. Time Ins. Co. (Wis.) 


§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUS 
ACCIDENT. ‘ 
467—Word “immediately” in accident policy providing for disability benefits if injury imme- 
diately, continuously, and wholly disabled and prevented insured from performing duty 
pertaining to his occupation was required to be construed in its relation to other words 
< a and applied to causation, not to time. Reed v. Massachusetts Bonding & Ins. 
0. (Colo.) sd Oty ; ‘ ; 


XIII. Extent of Loss and Liability of Insurer. 
(B) INSURANCE OF PROPERTY AND TITLES. 


§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 

499—Where fire policy provided that insurer agreed to protect insured against loss by fire to 
specified amounts, and insurer’s by-law provided that its liability should not exceed cash 
value of property at time of loss, insured held entitled to recover actual cash value of 
property, if not in excess of insurance, notwithstanding provision in insurer’s constitution 
limiting insurance to two-thirds cash value of property. 
Co. of Lewis County. (Mo.) 

§ 500. —— VALUED POLICIES. 

500—Term “personal property” in statutory proviso that article, declaring fire insurance 
policy liquidated demand for full amount thereof in case of total loss, shall not apply to 
personal property, refers to actual or real character of property, rather than character of 
title thereto. Ginhouse and machinery, permanently constructed as one unit connected 
to ground, held realty, not “personal property,’’ within statutory proviso that article 
declaring fire insurance policy liquidated demand for full amount thereof in case of total 
loss shall not apply to personal property. Insured’s uncontradicted testimony in his 
action on fire policy as to total loss of insured cotton gin and machinery and nature and 
permanency of construction thereof established insured’s damages as liquidated demand in 
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amount of policy, so that value of property burned was not proper issue and matters based 
on such issue presented no reversible error. Lloyds America et al. v. Hunt. (Tex.).... 

§ 503 AMOUNT OF INTEREST OF INSURED. 

503—Where fire policy contained mortgage clause and clause providing policy should be void 
if insured should procure other insurance, insured whose sents were not affected by 
mortgagee’s procuring other insurance without insured’s knowledge held entitled to recover 
full amount of policy which exceeded mortgage debt, as against contention that his insur- 
able interest was limited to difference between amount of policy and mortgage debt. 
Jofdan v. Commercial Union Fire Ins. Co. of New York. (La.) 

§ 504. EFFECT OF OTHER INSURANCE. P oi 

504—Fire policy covering all contents of building of insurable nature, and providing that 
policy vttached only after specific insurance on any of contents had been exhausted, con- 
stituted “blanket” or floating policy attaching only after specific insurance had been 
exhausted. Blanket policy is one which attaches to every item of property described 
therein, insuring property collectively without providing in event of loss for distribution 
of insurance to each item. Insurance under fire policies insuring drug stock for $1,500 
and furniture and fixtures for $500 constituted “specific insurance,” within meaning of 
fire policy providing that it attached only after specific insurance had been exhausted. 
Provision P fire policy that it attached only after specific insurance had been exhausted 
held so plain and unambiguous as to constitute condition precedent which must be enforced 
as written. Provision of blanket fire policy that it attached only after specific insurance 
had been exhausted, applying coinsurance, reduced rate contribution and average clauses, 
held not ambiguous, since such provision was intended to give insured benefit of such 
provisions in determining whether specific insurance had been exhausted. Coinsurance 
clause, in blanket fire policy, providing that insured should maintain contributing insurance 
on each item of property insured by policy to extent of 90 per cent. of cash value at time 
of loss, and that, failing to do so, insured should to extent of deficit bear his proportion 
of loss, held not ambiguous, since it meant that, if amount of excess insurance did not 
equal 90 per cent. of cash value of property covered by policy, insured became coinsurer to 
extent of deficiency. Provision of Blanket fire policy that insurer should not be liable for 


greater proportion of loss than amount insured should bear to whole insurance covering 
property held not ambiguous so as to render insurer liable for pro rata part of loss before 
exhaustion of specific insurance, since such provision did not apply until specific insurance 
had been exhausted. Provision of blanket fire policy that it should attach only after 
specific insurance had been exhausted held to refer to specific insurance in effect at time 
of loss and not to specific insurance in effect at time of issuance of policy. Hale v. 


Central Mfrs. Mut. Ins. Co. (Mo.) ‘ : 1G Pan Sew See On o.\ 
504—Requisite in every case in making apportionments as between specific and blanket policies 
covering fire loss is that insured shall have full indemnity. For purpose of apportioning 
fire loss in case of overinsurance, where several parcels are insured together by one 
policy for entire sum, and one of parcels is insured separately by another policy, sum 
insured by first policy is to be distributed among several parcels, in proportion which 
sum insured by that policy bears to total value of all parcels. Where insurance coverage 
by two blanket fire policies covering front and rear buildings and specific fire policy cover- 
ing rear building was greatly in excess of total fire loss, proportionate amount of insurance 
on blanket policies applicable to rear building would be determined on basis of sound 
ae of two buildings. Rankin Funeral Home v. Rhode Island Ins. Co. et al. 


504—-Where agents who had no authority to issue fire policy on own property without insurer’s 
consent issued such policy and notified insurer thereof, issuance of policy held not mere 
offer to insure, as regards another insurer’s right to prorate liability. Clause in standard 
fire policy providing for pro rata liability was inserted to relieve insurer from burden of 
litigating with insured validity of other policies covering insured property and to prevent 
inducement to insured to commit fraud. Provision in standard fire policy prorating lia- 
bility between insurers regardless of validity of insurance held enforceable notwithstanding 
additional policy on property was issued by agents to themselves without company’s con- 
sent and property was destroyed before company had opportunity to ratify or disaffirm 
policy. Kisow et ux. v. National Liberty Ins. Co. of America. (Wis.) ; F 

§ 506. EXPENDITURES. 

$06—In action on policy insuring lumber shed and lumber against loss by windstorm reason- 
able cost of assorting, removing, and repiling lumber held recoverable, where shed was 
entirely destroyed by windstorm, some of lumber was damaged, and it was necessary to 
assort lumber to ascertain part damaged, and it was essential to remove and repile remain- 
ing lumber in another shed to preserve it from the elements. George A. Hoagland & 
Co. v. Insurance Co. of North America. (Nebr.) ah vat ; é 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
$12—Where riders to employer’s liability policy reduced limit of insurer’s liability to $10,000 
for any one employee, insured could not recover greater amount in suit on policy, since 
contracts must be enforced according to their terms. Insured held not entitled to recover 
amount in excess of limit stipulated in riders to employer’s liability policy on ground that 
its officers had no authority to agree to reduction of limit provided by riders for month 
in which liability arose, where insured had accepted benefits of agreement by paying 
reduced premiums for such month. Ruston Drilling Co. v. United States Fidelity & 
Guaranty Co. (U. S.) ...... LA ; : Oh eee Hie Ses 
$12—Successful plaintiff in suit for property damage caused by automobile collision had status 
of garnishing creditor in proceeding to recover from insurer on defendant’s automobile 
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liability policy, with no greater right against insurer than defendant. Eakle v. Hayes 
et al. ash.) 

§ 512%. —— 

512%—Insurer held liable on automobile casualty policy with hired automobile indorsement 
which was to be excess insurance only if there was insurance on hired equipment, though 
hired truck involved in accident was covered by $1,000 deductible casualty policy procured 
by owner, which excluded from coverage person insured in his own name, since insured was 
primarily liable. Maryland Casualty Co. v. Bankers Indemnity Ins. Co. (Ohio) 

§ 513. EXPENDITURES. 

$13—Under automobile liability policy providing that all process served on insured should be 
forwarded to home office, where insured delivered process to insurer’s agent, who for- 
warded it to wrong insurer, insured who successfully defended action after insurer’s 
refusal to defend after mistake was discovered, at which time insurer’s rights were not 
prejudiced, held entitled to attorney’s fees expended in defense of action. 
Home Indemnity Co. of New York. (N. J.) 

§ 514. DAMAGES INCURRED OR PAID. 

514—Where judgment was recovered against operator and not owner of automobile and opera- 
tor paid or caused to be paid the judgment, recovery could not be had from owner’s 
insurer on policy protecting owner from liability imposed through operation of his auto- 
mobile by another with his consent. Schoefer v. Farmers Automobile Inter-Insurance 
Exchange. (Cal.) : cae alee G ; wera aa j ; 4 

514—Where limit of one automobile liability policy sued on was $5,000 for injuries to one 
person and $10,000 for injuries to all persons in accident and limit on other was $2,500, 
contention that such policies should be construed together and that then recovery under 
both would be limited to $10,000 even if correct would not preclude one injured party, 
holding $15,000 judgment against insured from recovering limit of $7,500 permitted for 
one person on such policies. Lachenmyer v. Central Mut. Ins. Co. of Chicago. (IIl.) 

514—Under automobile liability policy, limiting liability to $5,000 for bodily injuries to one 
person and to $10,000 for any one accident, insurer held liable for only $5,000 to party 
suffering damages in excess of that amount, notwithstanding that total damage suffered 
by both injured parties in accident was less than $10,000. Under automobile liability 
policy, providing that insurer was liable for interest and court costs irrespective of limit 
of liability provided therein, insurer held liable for court costs and interest accruing on 
judgment procured by injured party against insured from date of entry thereof. Bowery 
v. Zorn (Maryland Casualty Co., Garnishee). (La.) . “ce are 
—Automobile liability policy covering insured’s obligation to pay all sums because of 
liability imposed by law for damages on account of “bodily injuries’’ or death suffered 
by any person due to accident as result of use of automobile held to cover claim by 
father for medical and hospital expenses which he incurred as result of injuries to his 
minor son riding in automobile, term “bodily injuries” including such claim. American 
Motorists Ins. Co. v. Kopka et al. (N. H.) 
Under automobile liability. policy which authorizes insured to provide at insurer’s 
cost such immediate surgical relief as is imperative at time of accident, insurer’s liability 
to party who rendered service to inju~ed person or to insured who sues to recover amounts 
paid out for such service should be limited in recovery to reasonable sum for immediate 
relief made imperativ dependent upon nature and severity of injury. Term such 
“immediate surgical relief as is imperative’ as used in automobile lirhility policy 
euthorizine insured to provide such relief at insurer’s cost contemplates emergency or 
“first hand” relief, and does not include surgical treatment or hospitalization, or other 
expenses incident to ordinary treatment of victim of accident some time after accident 
eccurred. Dime Taxi Co. et al. v. Central Mutual Ins. Co. of Chicago. (S. C.) 

514—Under automobile liability policy, insurer, though defending actions against insured, 
held not directly liable to injured persons to pay judgments. Policy indemnifying motor- 
ist against loss within specified liability coverage and obligating insurer to defend damage 
suits held to indemnify against liability on injured persons’ judgments, though not paid 
by insured; term “loss” being commonly used in insurance world to express ascertained 
liability of insurer. Whether contract indemnifies against liability or only against loss 
must be determined from language in light of objects sought; term “loss” generally refer- 
ring to actual payment by indemnitee. If contract indemnifies against liability, incurring 
of liability or rendition of judgment thereon authorizes enforcement of indemnity, but, 
if indemnity is only against losses paid, payment is prerequisite. Any doubt on question 
whether policy indemnifies against liability or merely against loss should be resolved in 
favor of indemnification against liability. Michel v. American Fire & Casualty Co. 
(U. §S.) 

514—Where decision of automobile liabil 
to settle claim against insured, is made in bad faith, insurer must respond in damages to 
insured for amount recovered against insured above amount of policy. Lanferman v. 
Maryland Casualty Co. of Baltimore. (Wis.) 


§ 514%. DEFENSE OF ACTIONS. 

514%4—Insured motorist must co-operate with insurer by making truthful statement of cause 
of accident and frank disclosure of information reasonably demanded by insurer to 
enable it to determine whether there is a genuine defense. Insured motorist, who 
informed insurer as to positions of his own and the oncoming automobile with which 
he collided and on trial stated that he did not know where he was and did not see 
oncoming automobile until collision, held not ‘co-operating’ with insurer, since such 
statements were statements of fact, as regards insurer’s right to avoid policy. As 
regards insurer’s right to avoid motorist’s liability policy, whether motorist’s co-operation 
would have helped insurer is not material. Shafer v. Utica Mut. Ins. Co. (N. Y.) 
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514%,—Failure of insured to notify insurer of claim and suit against him by party injured 
because of insured’s negligent operation of bus precluded such party from recovering 
under liability policy which required notice of claims and suits against insured to be given 
promptly to insurer. Drucker v. Travelers’ Ins, Co. et al. (Ohio) 

514%4—Insured held not entitled to recover from automobile insurer expenses of defendin 
accident, where truck involved in accident was not covered by insurance and truck covered 
by insurance was being transported on uninsured truck involved. Automobile insurer held 
not liable for expenses of defending accident action, where no notice of accident as 
required by policy was ever served on insurer and insured’s letter to insurer’s representa- 
tive stated that insured was defending suit, since truck involved in accident was not 
covered 7 insurance. Hugh Breeding Transport, Inc. vy. American Fidelity & Casualty 
o£ os : 

514%—Insurer would not be liable for proportionate share of amount ‘paid by ‘coinsurer in 
settlement of suit on claim covered by automobile liability policy requiring immediate 
notiee of accidents and claims covered by policy and forwarding of process in action 
arising therefrom, where notice of action was not forwarded to insurer until two days 
before trial and eleven months after action was commenced and no summons or copy 
thereof was forwarded, in absence of waiver or excuse therefor. Keyes, to Use of New 
Hampshire Mut. Liability Co. v. Continental Casualty Co. (Pa.) .. 

514%4—Insured held not required to co-operate with automobile liability insurer ’ after insurer 
— liability because of delay in notice of accident. Hunter v. Hollingsworth et al. 
(Va.) cain cc wa ; 

514%—Insurer on liability policy providing for co- operation of insured is entitled to an 
honest statement by insured of pertinent circumstances surrounding accident as insured 
remembers them. Insured held not entitled to recover on automobile liability policy 
containing “co-operation” clause for loss occurring when automobile was being driven by 
insured’s chauffeur, where insured had testified, in damage suit against him, that 
automobile had been stolen, and that he was not present when collision occurred, since 
either facts were misrepresented or loss was not covered 7 policy. Buffalo v. United 
States Fidelity & Guaranty Co. (U. S.) ay 

514%,—Where insured was defendant and a necessary witness in trial of damage suit arising 
out of automobile collision, failure of insured to attend trial constituted breach of co-opera- 
tion provision in automobile liability policy and precluded recovery on policy by successful 
plaintiff. Breach of co-operation condition in automobile liability policy by insured pre- 
cludes recovery from insurer unless insurer waived the breach or is estopped to assert it. 
Insurer was not estopped to assert breach of condition in automobile liability policy requir- 
ing full co-operation of insured by reason of its defense in insured’s absence, of action for 
damage arising out of automobile collision, where insurer gave most complete notice pos- 
sible to parties to action that it disclaimed } any because of breach. Eakle v. Hayes 
et al. (Wash.) pent sy '9: paver ; 

514%—Where insured is defendant and. necessary witness in damage ‘ suit arising out of 
automobile collision, failure of insured to attend trial is breach of co-operation provision 
in automobile liability policy precluding recovery on policy by successful plaintiff. 
In action against insured defended by insurer, where insured in ordinary pursuit of 
business moves away from process of court after giving insurer information and 
evidence possessed, other witnesses are available to insurer, and insured fails to attend 
trial at own expense, there is no breach by insured of co-operation clause in automo- 
bile liability policy. Lienhard et al. v. Northwestern Mut. Fire Ass’n et al. (Wash.) 


(D) LIFE INSURANCE. 
§ 515. AMOUNT PAYABLE ON DEATH. 


515—When insured is aggressor, especially with deadly weapon, and makes attack naturally 
inviting deadly encounter in resistance, and is killed by other during such resistance, 
insured’s death cannot be regarded as accidental as respects double indemnity clause. 
As respects double indemnity clause, “accidental death’’ must have resulted from some- 
thing unforeseen, unexpected, and unusual, or which happens as by chance, or does not 
take place according to usual course of things, or without foresight or expectation, or 
by reason of some violence, casualty, or vis major to insured, without his design, consent, 
or voluntary co-operation. oO Bar v. Southern Life & Health Ins. Co. (Ala.) 

515—Where mutual life policy provided that, should there be less than 3,000 members at 
time of insured’s death, amount payable would be $1 for each member in good standing, 
and evidence established that there were 903 members in good standing, beneficiaries 
held entitled to $903, irrespective of amount received by insurer on assessment. 
Sawyer et al. v. Sunset Mutual Life Ins. Co. (Cal.) ‘ 

515—Under provision of life policy that double indemnity provision should not apply in case 
death resulted from bodily injury inflicted by another person, insurer held not liable to 
beneficiary for double indemnity, where insured was killed by intentional blow inflicted 
on his head by another man. Provision of life policy that double indemnity provision 
should not apply in case death resulted from bodily injury inflicted by another person or 
by insured himself held not to provide indemnity where bodily injury was intentionally 
inflicted upon insured. Daniel v. Jefferson Standard Life Ins. Co. (Ga.) ; 
-Death of insured from pneumonia resulting from infection brought about by con- 
finement to bed because of broken hip sustained in fall held “accidental,’’ within double 
indemnity provision of life policies insuring against death resulting from bodily iniury 
sustained solely through external, violent, and ean means. Wieczorek v. Pru- 
dential Ins. Co. of America. (TIl.) 

515—Clauses in industrial policy providing for payment of one-half of “the above mentioned 
benefit’ if death occur after six months from issuance and clause providing for payment 
of one-half of “the amount herein specified” if insured prior to issuance of policy had 
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certain ailments or died from any of them before policy was in force more than one year 
held to result in ambiguity, requiring construction in manner most favorable to insured. 
Clause in industrial life policy providing for payment of one-half of “the above men- 
tioned benefit’ if death occur after six months from issuance and clause providing for 
payment of one-half of “the amount herein specified’ if insured prior to issuance of 
policy had certain ailments or died from any of them before policy was in force more than 
one year held alternative and not cumulative in effect. Ratcliff v. Louisiana Industrial 
Life Ins. Co., Inc. (La.) . 

515—Intentional injury to insured by another, which — is not "result of misconduct or assault 
by insured, is ‘‘accidental” within meaning of double indemnity provision of policy 
insuring one against injuries through external, violent, and accidental cause. Cutitto 
v. Metropolitan Life Ins. Co.  (La.) 

515—Fall on steps causing death of insured would constitute “external, violent, and acci- 
dental cause” within double indemnity provision of life policy. Provision of life policy 
that double indemnity benefit would not apply if death resulted directly or indirectly from 
illness or disease held to merely define bodily injury effected solely through external, 
violent, and accidental cause within double indemnity provision. Double indemnity pro- 
vision of life policy covering accidental death of insured would cover death resulting from 
an injury, even though injury produced disease, but would not cover death resulting from 
accident aggravating existing disease. Kramer v. New York Life Ins. Co. (Mass.) 

515—Insured’s death as result of sno aeee from gas and fumes escaping from lighted gas 
heater while deceased was asleep in hotel room held within provision exempting from 
coverage of double indemnity clause of life policy death resulting from “taking of 
poison or inhaling gas, whether voluntary or otherwise”: as ‘“‘otherwise” includes the 


meaning “in any other manner” and included inhal: ition of Ras whether or not breathed 
consciously, voluntarily, or intentionally, and word “inhale” was not limited to act of 
“breathing in” gas. Safe Deposit & Trust Co. of Baltimore v. New York Life Ins. 


Co. (Md.) 

515—If beneficiary killed insured in self- defense against insured’s unprovoked attack with 
deadly weapon, death was not “accidental’’ within double indemnity clause of life policy. 
If insured did not assault beneficiary of life policy, and gave her no reason to believe 
her life was in danger, or that she was in great bodily harm, beneficiary in killing insured 
would be guilty of murder, and could not recover under double indemnity clause of life 
policy. Penn Mutual Life Ins. Co. v. Nunnery. (Miss.) 

515—Death from taking of corrosive sublimate through mistake held. not death caused by 
“external, bodily, accidental injury’’ within double indemnity provision of life and accident 
policy. Marvin v. Yeomen Mut. Life Ins. Co. (Mo.) , 

515—Terms “accidental” death and death by “accidental means” as employed in life policies 
have different, smeanings, “accidental”’ alone referring to either cause or result, and use of 
word “means” in conjunction with “accidental’’ limiting its meaning to cause alone. 
Insured who died unexpectedly and suddenly as result of knowingly, voluntarily, and 
without error or mistake drinking beverage of alcohol and ginger ale died by ‘ “accident,” 
but death was not a death through “external, violent and accidental means” so as to 
allow recovery under double indemnity clause of life policy. McGinley v. John Hancock 
Mutual Life Ins. Co. (N. H.) 

515—Life insurer held as matter of law not liable for increased recovery ‘provided if death 
occurred through accidental means, where insured was shot after making unprovoked mur- 
derous assault on man who had a drawn revolver, since insured could reasonably foresee 
and expect that his life might be taken. Walters v. Prudential Ins. Co. of America. 


(N. J. eoks 

515—Words “voluntary or otherwise” in provision of life insurance policy ‘that double 

indemnity for accidental death should not be payable if insured’s death resulted from 

“inhaling of gas, whether voluntary or otherwise,” held to bar recovery of double indemnity 
for insured’s death as result of inhaling carbon monoxide gas emitted by his automobile. 
Diamond v. New York Life Ins. Co. (N. Y.) 

515—Unexpected death of insured from veronal which was ‘intentionally taken to relieve ear- 
ache held “accidental,’’ permitting recovery of life policy accidental death benefit. Mans- 
bacher v. Prudential Ins. Co. of America. (N. Y.) 

§15—Irritation - burning of skin about exterior of mouth held “visible contusion or wound 
on exterior of body,” within provision of life policy for payment of accidental death bene- 
fits where such condition existed, since any lesion of body would be sufficient; term 
“lesion” including any morbid change in structure of organs or parts of body, and hence 
any injured region thereof. Andrzejewski v. Prudential Ins. Co. of America. (Pa.) 

515—Ljife policy providing that double indemnity provision for accidental death should not 
cover homicide and death resulting from other designated causes held unambiguous and to 
create exception in case of homicide of insured, so that insurer was not liable for death 
of insured as result of being shot with ot by another person. Walters v. Great National 
Life Ins. Co. (Tex.) ‘ 

515—Negligence, if any, of deceased insured in driving sutemaiilite upon railroad be: in 
front of approaching train was no defense te action upon double indemnity clause of life 
policy, since such clauses preclude recovery only where thing which occurred was not 
aceide>tal, but the reasonably probable result of a consciously willed action. Equitable 
Life Assur. Soc. of the United States v. Salmen. (U. S.) 

515—Under life policy providing for double indemnity in event of death resulting cote from 
bodily injuries caused exclusively by accidental means, ensuing within ninety days of such 
injuries, insurer held not liable for double indemnity where death occurred on January 3, 
1934, from infection resulting from stabbing on We Sy 27, 1933. Spaunherst v. 
Equitable Life Assurance Society of United States. (U. 
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$15—Insurer is not liable under life policy containing accidental indemnity clause limiting 
insurer’s liability to accidental death not resulting directly or indirectly from disease in 
any form, if disease so aggravated effect of accident, or accident so aggravated disease, 
that accident would not have been fatal but for disease. Recovery could not be had under 
life policy containing accidental indemnity clause limiting insurer’s liability to accidental 
death not resulting directly or indirectly from disease in any form, where insured’s accident 
and diseased condition operated concurrently to bring about death, even if policy was an 
Indiana one, and different rule semanas in Indiana. Korff v. Travelers’ Ins. Co. of 
Hartford, Conn. (U. Ss.) . 

$15—Pleasure trip in airplane over airport on ’ pleasant day was ‘not “aeronautic expedition,” 
so as to relieve insurer of liability to pay double indemnity for death of insured guest 
on such trip under life policy double indemnity provision excepting death while engaged 
as passenger in “‘aeronautic expedition.” Day y. Equitable Life Assurance Coeaty of the 
I SOR o's a ce snag aula a ea ak Opis #105 Oy dn oh Ae oe ER eae oul Man his 

§15—Under life policy providing that ‘during continuance of disability, all other benefits 
under contract shall continue with same force as if premiums were duly paid and _ that 
no deduction will be made from amount payable at death of insured, insurer held not 
liable for double indemnity for accidental death of insured which occurred more than 
90 days after he became totally disabled, where policy also provided that double indem- 
nity benefits should accrue only if death occurred during premium paying period of 


90 days after disability. Yarborough v. Atlantic Life Ins. Co. Inc., (U. S.) 

$15—Result of what is voluntarily done by insured although unforeseen, unlooked for, 
unexpected, or disappointing does not make the cause “accidental” within double indem 
nity clause of life policy. Death of insured who was fatally injured by enraged 
husband who discovered his wife sleeping with insured held not “accidental” within 
double indemnity clause of the life policy. Death of insured who was fatally injured by 
enraged husband who discovered his wife sleeping with insured held result of “violation 
of law” precluding recovery under double indemnity clause of life policy. McCrary 
v. New York Life Ins. Co. (U. S.) 


$15—Liability of insurer on double indemnity clause of life policy cannot be avoided under 
provision excluding liability in case of death of insured while engaged in or in conse- 
quence of, a violation of law, in absence of some causal connection between unlawful act 
and death of insured. Where double jatemady clause of life policy precludes recovery 
for death resulting from participation in a felony, a causal connection between death of 
insured and his unlawful act exists, defeating recovery, when the facts constitute a con- 
tinuous succession of events so linked together as to make a natural whole and it appears 
that death was natural and probable consequence of such unlawful act. Beneficiary held 
not entitled to recover on double indemnity clause of life policy where insured was killed 
in a head-on colision while transporting illicit whisky in his automobile, in nighttime, 
without lights and at a high rate of speed, under clause precluding recovery for death 
sustained while participating, or resulting from participation, in a felony, in that there 
was a direct causal connection between the commission of the felony and death of insured. 
Metropolitan Life Ins. Co. v. Goodwin. (Va.) 

$15—Death from heat prostration held within life policy providing double indemnity for death 
directly from injury effected solely “‘externally, violently, and emnay.” Hruzek v. 
Old Line Life Ins. Co. of America. (Wisc.) ‘ i as 

§ 516. AMOUNT PAYABLE ON DISABIL try BEFORE DEATH. 

$16—Rule that injured person must minimize his damages by complying with treatment pre- 
scribed or suggested by physicians held inapplicable to insured suing for disability benefits 
under life insurance policy containing no such requirement. Insurer has right to insert 
in life insurance policy a provision limiting its liability for disability benefits if insured 
fails to submit to treatment prescribed or suggested by physician; such limitation not 
being unreasonable, illegal, or contrary to public policy. olunteer State Life Ins, Co. 
v. Weaver. (Ala.) 

$16—Cotton mill worker suffering from rheumatoid arthritis which rendered her incapable of 
continuing her work, and which was presumably permanent in character, held “totally 
and permanently disabled,’’ and hence entitled to total disability benefits under group 
policy. Equitable Life Assurance Society v. Hornsby. (Ala.) 

$16—“Total and permanent disability” is such as render insured unable to perform the sub- 
stantial and material acts of his vocation in usual and customary way. Etna Life 
Ins. Co. v. Martin. (Ark.) 

516—Provision of employees’ group insurance policy that monthly installment payments 
of total permanent disability benefits should be made “during the continuance of said 
disability’’ did not import any ambiguity into provision for such payments nor require 
payment of such benefits during continuance of total, but not permanent, disability. 
Word “permanent” in employees’ group insurance policy, providing for payment of 
monthly installments to employee totally and permanently disabled, held to contemplate 
disability which will continue for employee’s life; being used in commonly accepted 
sense as antithesis of word “temporary.” Plunkett v. Metropolitan Life Ins. Co. (Ark.) 

$16—“Total disability” within disability provision of life policy does not mean absolute 
physical inability to work at one’s occupation or to pursue any occupation for wages or 

in, but it exists if injury or disease is such that common prudence require insured to 
esist from transacting business so that he is unable to do substantially all — acts 

necessary to transaction of his business in substantially his usual manner. ew York 
Life Isn. Co. v. Williamson. (Ga.) 

516—Insured held entitled to recover total disability benefits under combined life and ‘dis- 
ability policy, whether policy was construed with or without agreement for exchange 
excluded from evidence on ground that it was application unattached to policy, in view of 
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provisions of agreement. Policy providing for $5,000 death benefit, less any indebtedness, 
and for total and permanent disability benefit of one-tenth of value of policy at time of 
disability in ten annual installments, construed with exchange agreement whereby insurer 
was to charge one-half of monthly premium against new policy, amount thereof to be 
deducted from any claim or settlement, entitled insured, when disabled, to deduct amount 
of premium indebtedness from $5,000 and recover balance in ten equal annual installments, 
as against contention that insurer was entitled to deduct entire indebtedness from first 
annual installments. Eminent Household of Columbian Woodmen v. Vance. (Ga.) 
516—Word “permanent” within life policy waiving premiums and providing monthly benefits 
on proof that permanent total disability has existed for 90 days held used in its natural 
and ordinary sense, and was not synonymous with words everlasting or forever. New 
England Mut. Life Ins. Co. of Boston, Mass. v. Durre. (Ind.) ' 
516—Insured’s occasional performance of trivial services, such as infrequently waiting on 
customers in wife’s store or looking over his farming and giving directions to farm 
laborers, held insufficient to show that insured was not totally and permanently disabled 
within disability clause of life policy. Prudential Ins. Co. of America v. Kendrick. 
(Ky.) 
516—“To 
mean utter hopelessness, and hence, to be “totally and permanently disabled” within life 
olicy, insured does not have to be entirely dependent on others and absolutely without 
ioe of improvement. Term “total disability’? within disability provision of life policy 
implies that there are lesser degrees of disability which are not embraced therein, and 
extent of disability must be “‘total’’ before obligation becomes enforceable. That insured 
had arrested case of diabetes which did not prevent him from performing usual occupation 
of storekeeper and postmaster held insufficient to establish “total and permanent dis- 
ability’’ of insured within disability provision of life policy. Davis v. New England 
Mutual Life Ins. Co. (Ky.) ; 
516—Insurer’s liability for total and permanent disability under disability clause of life 
policy began at inception of such disability. Jefferson Standard Life Ins. Co. v. 
Pierce. (Ky.) 
516—Under group policy providing benefits if insured became totally and permanently dis- 
abled, insurer held liable for disability benefits to unskilled negro laborer who was unable 
to perform laborious work after injury requiring amputation of left leg, notwithstanding 
that insured might have been able to perform some work in farming operations in which 
occupation he had been engaged at one time. White v. Metropolitan Life Ins. Co. (La.) 
516—Under life policy providing for disability benefits, if insured became totally and per- 
manently disabled, insured’s disability which had been total for about ten months, but 
which had terminated by time of trial, held not “permanent” so as to authorize recovery, 
notwithstanding provision that if disability were total and lasted for more than three 
months it was presumed to be permanent. Graham v. Equitable Life Assurance Society 
of United States. (Ia.) ; ; 
516—That insured who had suffered a paralytic stroke had for about one month attempted 
to sell an article on a house-to-house canvass basis held not to establish contrary to testi- 
mony of medical experts and others, that insured had not been “totally disabled” con- 
tinuously within disability clause of life policy, especially where attempt resulted in his 
being thereafter confined to bed. Frey v. Great Southern Life Ins. Co. (La.) 
516—Group policy contemplating disability benefits in lieu of life insurance held life policy 
with option to obtain face value thereof in monthly installments during permanent total 
disability prior to age of sixty. Davis v. Metropolitan Life Ins. Co. (La.) 
516—“‘Occupation,” as used in disability clause of group policy providing for disability bene- 
fits if employee became totally disabled and presumably will thereafter during life be unable 
to engage in any occupation or employment for wage or profit, held to mean “employment,” 
that is, either working for wages or for reward obtained from one’s own labor in an 
occupation or vocation, and to involve idea of continuity and doing of all things which are 
eaeential part of business in which party is engaged. Lorentz v. Aitna Life Ins. Co. 
516—Policies insuring against “total and permanent disability’? by which insured is wholly 
prevented from performing any work or following any occupation for profit are liberally 
construed to give insured indemnity for injury to extent that he is unable to carry on 
business or occupation which he was able to carry on before injury. To be “totally 
disabled” within provisions of life policies insuring against total and permanent disability 
by which insured is wholly prevented from performing any work or following any occupa- 
tion for profit, it is not required that insured should be absolutely helpless where injuries 
render him unable substantially to perform duties of occupation in usual and customary 
way. Under life policy providing for payment of benefits for total and permanent dis- 
ability, clause providing for discontinuance of disability benefits if insured performed 
any work or followed any occupation for profit held not to alter other provisions of policy. 
but to mean that insured would not be totally disabled when able to perform substantial and 
material acts of his occupation. Under life policy containing provision for total and per- 
manent disability benefit payments, provision for discontinuance of disability payments 
if insured performed any work or followed any occupation for profit is to be considered 
along with other provisions of policy and to be given same meaning, and not to be con- 
sidered separately as relating merely to insured’s conduct. To be “totally disabled” 
within life policy providing for payment of benefits for total and permanent disability and 
that disability payments should cease if insured engaged in any occupation for profit, 
insured held not required to be utterly helpless and unable to perform any act in con- 
nection with his occupation, but to be entitled to benefits if unable substantially to do 
and perform acts of occupation. That insured was able to inspect conditions on farm in 
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general way and give directions with respect thereto held not to prevent insured from 
being totally disabled within disability provisions of life policy, where evidence tended to 
show him totally disabled from doing all of substantial acts necessary to be done. Under 
disability provisions of life policy in application for which insured had stated occupation 
as that of farmer with duties as owning and operating grain and stock farm, insured held 
insured in occupation of farmer engaged in prosecution of business of farming. Under 
disability provision in life policy, insurer would not be liable for disability after which 
insured could perform usual and customary duties in usual and customary manner, “usual 
and customary way” meaning substantial way. Under disability provisions of life policies, 
occupation in which insured was insured was occupation which he was following at time 
policies were issued and at time he was injured and became disabled. Stoner v. New York 
Life Ins. Co. (Mo.) , a os 
516—Under provision of group life policy that disability benefit payment would be com- 
menced after receipt of due proof of loss, making of due proof of disability and 
expiration of waiting period of six months thereafter held conditions precedent to 
attaching of obligation of company to begin making payments, so that insured’s recovery 
would be limited to payments accruing after expiration of such six-month period, notwith- 
standing denial of liability by insurer prior thereto. Provision of group life policy 
that disability payments would be commenced on termination of six-month period follow- 
ing receipt of & proof of loss held unambiguous so that court was entitled only to apply 
terms thereof as they appeared. Clinton v. Metropolitan Life Ins. Co. (Mo.) 
516—Under provision of group life policy that disability payment would be commenced 
six months after insurer’s receipt of disability, insurer held not liable for payment 
from date of disability, but liability was postponed for period of six months after 
receipt of due proof of disability at insurer’s home office, notwithstanding insurer's denial 
of liability under policy. Sapaw v. Metropolitan Life Ins. Co. (Mo.) 
$16—Under disability provision of group life policy that disability payments would be com- 
menced six months after receipt of due proof of disability at insurer's home office, 
insured’s recovery of disability benefits held limited to aggregate of monthly installments 
accruing over period beginning six months after furnishing to company of due proof 
of disabilitv, and extending up to time of institution of suit. Tullock v. Metropolitan 
Life Ins. Co. (Mo.) aoe wee covers Maes 5 ek . 
516—Under group policy providing for total and permanent disability benefits to employee 
with five years of service, employee who was employed April 1, 1929, and who received 
temporary disability payments after June 24, 1933, when he ceased working, held entitled 
to total and permanent disability benefits after expiration of five years from date of 
employment, since “service” did not terminate when he began to draw temporary benefits. 
Words “such disability’ within group policy providing for monthly total and _per- 
manent disability benefits, while employee was totally and permanently disabled, so as to 
be prevented from performing any work, and provided “such disability has already con- 
tinued for period of at least 53 weeks and provided that the employee had completed five 
years of service on the date of the commencement of such disability,’ held to refer to 
total and permanent disability. Hemmer v. Metropolitan Life Ins. Co. (Nebr.) 
516—To be “wholly and permanently unable” to engage in any occupation for compensation 
of financial value within life policy providing for disability benefits when such condition 
of health exists and providing for discontinuance of benefits upon recovery, disability 
must be such as reasonably to prevent insured from engaging in such occupation, and 
disability must be reasonably expected to continue indefinitely. Thomas v. Prudential 
Ins. Co. of America. (Nebr.) . 
516—Insured could not recover total and permanent disability benefits under l'fe_ policy 
raising presumption of permanent disability aftér disability for three months, where 
though he was totally disabled for more than three months, disability was neither total 
nor permanent when he claimed benefits. Reed v. New York Life Ins. Co. (Nebr.) 
516—Where life policy provision regarding disability payments before age sixty and after age 
sixty were ambiguous, insured, suffering disability before reaching age of sixty but at time 
after anniversary of policy nearest to his 60th birthday. held entitled to disability pay- 
ments. Rosenthal v. Equitable Life Assur. Soc. of the United States. (N. Y.) : : 
516—Steel worker, who was physically unable to follow usual occupation, but who engaged 
in retail coal business which he managed with help of workman who performed manual 
work of delivering coal, held not “totally disabled” within group policy. Butler v 
Metropolitan Life Ins. Co. (Pa.) : 
516—Disability clause providing for payment of one-tenth of the face of policy one ver- 
after anniversary of policy next succeeding receipt of proof of disability and on each 
policy anniversary thereafter during insured’s lifetime held constrnable as entitling 
insured’s representative to apportionment of first pavment of disability benefit due 
under policy, where insured died prior to date first disability benefit was pavable. as 
against contention insured must be living on date disability payment w2s payable to be 
entitled to disability benefits. Newberger v. New York Life Ins. Co. (R. IT.) 
516—Group policy previdine for payment of death benefit on receipt of due notice and 
nroof of death of employee while insured thereunder, and for pavment of disability 
benefits on notice and proof of disability in lieu of death benefits, held ab initio “life 
policy.” “Pregnancy” is not per se condition of unsound health or disease or ailment 
within meaning of such terms in policy providing for payment of disability benefits. 
hyt is existence of condition beginning at moment of conception and terminating with 
delive-v of child. Lee v. Metropolitan Life Ins. Co. (S. C. 
516—Insured who, though afflicted with tuberculosis and unable to follow her former occupa- 
tions of school teacher and proprietor of rooming and boarding house, became charity 
patient in tuberculosis hospital and received from hospital compensation equaling or exceed- 
ing her former income for teaching class of patients and subsequently acting as attendant 
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and clerk in X-ray department held not entitled to disability benefits under life policy 
requiring that total permanent disability prevent insured from performing any work for 
compensation. Patey v. Metropolitan Life Ins. Co. (Tenn.) 

516—In action on group policy, insurer held not entitled to peremptory instruction on ground 
that insured-employee could not claim disability benefits because not employed for one 
year since new policy went into effect, where employee was insured under earlier policy 
and terms of new policy protected such employee from operation of one-year provision. 
Metropolitan Life Ins. Co. v. Greene. (Tex.) 

516—Under clause of life policy providing disability payments should begin at end of four 
months from commencement of disability and that no monthly income should be paid for 
first three months of disability, insured who was totally disabled May 15, 1932, held 
entitled to disability payments which should begin October 1, 1932, and should cover pre- 
ceding month of September. Prudential Ins. Co. of America y. Arflack et ux. (U. S.) 

516—Insured admitting that he was only partially disabled could not recover on total and 
“permanent” disability clause of life policy, notwithstanding he had been totally disabled 
for temporary period, and possibly was partially disabled permanently. Richards v. 
Metropolitan Life Ins. Co. (Wash. 

516—Insured is not entitled to disability benefits because he is not ‘able to engage in his 
accustomed vocation if disability does not prevent him from performing in practical 
manner some other and useful work, but fact that he might do some light work occasion- 
ally does not defeat right to disability payments. Where insured sustained shattered head 
of humerus in left shoulder and humerus ankylosed to scapula, preventing shoulder joint 
from functioning and causing shoulder muscles to atrophy, but insured could perform any 
labor a one-armed man could do, he was not “disabled from performing work of any nature” 
so as to be entitled to disability payments. National Life & Accident Ins. Co. v. Thomp- 
son et al. (W. Va.) 

516—Insurer held not liable under permanent total disability provision of life policy, providing 
for benefits if insured should be “prevented from performing any work or conducting any 
business for compensation or profit’? where insured was discharged as teacher because of 
impaired hearing, but evidence failed to disclose that insured had been unable, because of 
impaired hearing, to obtain other employment. White v. Aitna Life Ins. Co. (W. Va.) 

516—Life insurer held not liable for total and permanent disability benefits under policy 
clause providing that total disability shall be presumed permanent after three months, 
where physicians certificate accompanying claim filed at end of three months’ disability 
expressed opinion that insured would recover and probably could resume business 
activities within about two months, and insured completely recovered within three months 
therefrom. Triplett v. Equitable Life Assurance Society of the United States. (W. Va.) 

§ 518. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 

518—In action on life certificate issued by mutual seen providing that association 
would pay beneficiary $1 for every member in grou association to which insured 


was assigned not to exceed $1,000, association held Raitt for maximum amount which 


would have been collectible from group to which insured wes assigned at his death, 
where no assessment was levied on members of such group to satisfy certificate on 
allegation of maximum amount and failure to assess and collect. Mutual Protective 
Ass’n of Texas v. Woods. (Tex.) eer 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 524. TOTAL DISABILITY. 

524—Insured’s only duty when his physician recommended surgical operations to correct 
conditions causing total permanent disability within insurance policy was to act as reason- 
ably prudent person would, in absence of express requirement in policy that he submit to 

erations for correction of causes contributing to disability. No surgical operations 

should be compelled as a matter of law to correct conditions causing total permanent dis- 
ability within insurance policy, and reasonableness of insurer’s demand for minor opera- 
tions should be determined as fact from all attendant facts and circumstances of particular 
case. tna Life Ins. Co. v. Sanders. (Ark.) 

524—Under policy insuring against disability resulting from “continuous loss of business time,” 
quoted phrase refers to occupation of insured and not to whole range of business pursuits. 
and is equivalent to total disability or loss of capacity to do work, but does not import 
permanency. Under noncancelable income policy insuring against disability resulting from 
injury or sickness resulting in continuous loss of business time, insured to recover 
indemnity held not required to work at peril of health or life if ordinary elven sequnee 
otherwise. Pacific Mut. Life Ins. Co. v. Arnold. (Ky.) 

524—Term “total disability” is a relative one, depending in a degree upon the nature of 
insured’s employment and other facts and circumstances of case. Courts, in actions for 
disability benefits, construe policy so as to furnish indemnity to insured for loss of time 
by reason of injury which prevents him from pursuing his usual occupation for business. 
To recover under disability clause cf accident policy, insured need not’ be absolutely 
helpless, but he is “totally disabled” when disability renders him unable to perform all 
substantial and material acts of his business in usual way; that is, with substantial and 
reasonable effectiveness. If insured in accident policy had beeg deprived of ability 
to perform one of material and substantial duties of his occupation, insured is entitled 
to recover on ground that he cannot perform substantially his occupation, because, if 
insured is deprived of ability to perform one of material and substantial duties of occupa- 
tion, insured cannot perform occupation as a whole. Where provision in accident policy for 
partial disability benefits conflicted with provision for total disability benefits, provisions 
would be construed favorably to insured suing for total disability benefits. Heald v. 
Etna Life Ins. Co. of Hartford, Conn. (Mo.) 

524—Term “total disability” will not be given technical construction, hence if insured is so 
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disabled that he cannot perform, as a whole, substantial duties of his occupation, even 
though he may be able to perform some of duties, insured is “‘totally disabled” within acci- 
dent policy. Although insurer had right to specify degrees of disability in accident policy, 
reviewing court was not bound by provisions dividing disability into total, intermediate, 
and partial disability, where terms describing, such disabilities were without definition 
which could be used in applying terms to facts. Term “total disability” as used in acci- 
dent policy will not be construed as meaning that insured to come within policy must 
be mentally incompetent or in a state of coma unless policy expressly so provides. Insured, 
who, after head injury, was unable to be at place of business more than few hours two 
or three times weekly, and while there was unable to perform substantial duties as cattle 
bac held “totally disabled” within accident policy: Parks v. Maryland Casualty Co. 
524—Insured held not entitled to recover total and permanent disability benefits under policy 
requiring insured to prove that he is and will remain totally and continuously disabled 
during remainder of his life, where proof submitted showed that insured ~~ probably 
recover within one year. Silverstein v. Prudential Ins. Co. of America. (N. 
524—Respecting disability covered by accident policy, words “wholly and Scant held 
synonymous with “totally and permanently.’’ American Nat. Ins. Co. v. Briggs. (Tex.) 
§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 
$25—That insured occasionally walked from his home to places within a half block of his 
home when he was suffering total disability held not to preclude recovery under provision 
of health policy relating to indemnity for confining illness and to limit indemnity to 
clause providing different benefits for coneenTaing illness. Thompson v. Mutual Ben. 
RS, CI ie okies wigan lech CAL Ch 6 EEN etree REO PLE CED EC ae oe 
525—Ljimitation contained in accident and health ‘policy providing for payments of indemnity 
for a period not exceeding one month immediately following a confining disability, and 
for the period of a nonconfining disability, provided indemnity should not be paid for 
more than six consecutive months, held not to limit payments for a nonconfining disability, 
which me governed by six months’ limitation. Brunelle v. Eastern Casualty Ins. 


Co. (Vt.) 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

$27—-Under provision of industrial life, accident, and health policy that insurer would pay one- 
half amount of death benefit for , dismemberment or loss of sight resulting from “bodily 
injury through accidental means,” or, if such injuries disabled insured, insurer would 
pay indemnity not exceeding amount of death benefit, phrase ‘“‘or if such injuries” held to 
refer to “bodily injury sustained through accidental means,” so that insured was only 
entitled to disability payments not exceeding amount of death benefit, where disability 
did not fall within dismemberment or loss of sight clauses. Walker v. Safety Industrial 
Life Ins. & Sick Ben. Ass’n, Inc. cea Ue Gather ce Sig can See Exe & Bae Cah 

527—Insured, who developed myocarditis asa result of pneumonia, held entitled to disability 
payments provided by disability policy, for pneumonia rather than to lesser payments as 
for a “chronic and recurring disease.’ White v. Inter-Ocean Casualty Co. (W. Va.) 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—-Insured could not recover on policy indemnifying against disability resulting from 
accidental injury provided disability was continuous from date of accident, where dis- 
ability first occurred eight or ten days after accidental injury. Shambaugh v. Great 
Northern Life Ins. Co. (Neb.) ; ; 

§ 529. DEATH FROM ACCIDENT. 

529—Where insurer offers special inducements to become insured against risk of injury 
or accidental death by promising payment of double indemnity if insured is injured or 
killed under specified circumstances, technical construction of wording of double indemnity 
clause will not be indulge din, but terms thereof will be interpreted in their ordinary and 
popular sense. Word “regular” within accident policy providing for double indemnity 
if death was caused by injury received by insured while riding as a passenger in regular 
passenger elevator car means a systematic or periodic use and not a mere occasional 
or incidental use. That insured at time of accident on elevator car was an employee of 
company maintaining elevator and was carrying on his duties as such held not to exclude 
him from “passenger” classification under accident policy providing for double indemnity 
if death was caused by injury received while riding as passenger in regular passenger 
elevator car. Insured’s status as a “passenger”? held not destroyed by fact he was 
operating elevator at time he was killed, so as to preclude recovery for his death under 
accident policy providing for double indemnity if death was caused by injury received 
while riding as passenger in regular passenger elevator car, where insured was not 
employed as regular elevator operator. Fitzpatrick v. aapeion Life Ins. Co. et al. 


NE! CK my nike sae ie bck Uae wack ae visto STATOR OY Sip eS alo adn oeNG 


§29—Under health and acident policy providing ie centteane of apecifie amount for loss 
of life resulting from accidental injury in lieu of all other indemnity, beneficiary 
held entitled to recover specific amount specified, where death of insured resulted from 
infection in finger which had been lacerated when insured was assaulted by third person, 
notwithstanding subsgjuent provision of policy for payment of monthly benefits for 
accidental muiery resulting in infection. Mutual Ben. Health & Accident Ass’n v. 
Ryder. (Va.) 

529—Heart failure resulting from strain on heart ‘eusteined ‘Qeoet pulling boat fem water 
and into insured’s yard, causing death of insured, resulted ‘is from strain, and 
caused “total and continuous disability” within accident policy. Herthel v. Time Ins. ™ 


DE rah cP URS Wiha hake GK Suh KO as WARES POR RE RCS RG AK Shee Lab sie onl 


§ 530. LIMITATIONS OF LIABILITY BY PROVISIONS OF POLICY. 
$30—Insurer’s liability for, and insured’s right to, disability benefits under life insurance 
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licy, must be determined by language thereof, if clear and unambiguous. Volunteer 
tate Life Ins. Co. v. Weaver. (Ala.) 

530—Provision of industrial life, accident, 
payable thereunder was limited to 20 in any 12 consecutive months held not to broaden 
schedule of indemnities covered by policy which limited liability of insurer to amount of 
death benefit. Walker v. Safety Industrial Life Ins. & Sick Ben. Ass’n, Inc. (La.).... 
530—Parties to accident policy may define various disabilities as they see fit, and courts will 
be bound by such definition. Parks v. Maryland Casualty Co. (Mo.) . ; 
530—Death of insured from inhalation of carbon monoxide held to have resulted from “‘suffoca- 
tion by gas” within meaning of accident policy limiting liability in such event, regardless 
of whether death was due to a deficiency of oxygen in the blood or to an interruption of 
physical act of breathing that would prevent inhalation of sufficient oxygen into lungs. 
Stone v. Physicians Casualty Ass’n of America. (Neb.) ep. su gas sean sta: 6a cea 
530—Beneficiary could claim only 10 per cent. of face amount of mutual accident policy, 
according to its terms, where insured died within six months of issuance, since insurer, 
being incorporated under mutual assessment plan statute, was subject only to provisions 
of that chapter, and policy was not governed by provision in another chapter prohibiting 
-—_ ;t maturity of less than face amount of policy. Richmond v. Provident Ins. 
0. ‘ex. ; 
530—Provision of health and accident policy that accidental injury, fatal or otherwise, 
resulting in infection and other diseases, should be paid for as provided in preceding 
section providing for payment of illness indemnity, anything to contrary notwithstanding, 
held to extend coverage under sections relating to illness indemnity by elimination of 
distinction between antecedent illness made acute by accident and subsequent diseases, 
which are but links in chain of causation, and not to effect beneficiary’s right to payment 
of death loss specifically provided for in policy. In health and accident policy, insurer 
cannot in same policy for one accident promise to pay certain sum and then reduce such 
sum by another method of calculation. Mutual Ben. Health & Accident Ass’n v. Ryder. 


(Va.) : : 7. 
§ 531. CLASSIFICATION OF RISK. 
531—Where insured’s occupation as stated in application and in policy was “lumber buyer and 
salesman—not handling lumber,”’ insured’s performance of incidental duties of supervising 
unloading and loading of lumber did not increase hazards of occupation and did not entitle 
insurer to reclassification of insured for purpose of decreasing liability for loss of foot. 
Evidence that driver of automobile and his companion suddenly missed back-seat occupant 
and found rear door open and former occupant on side of road held insufficient to make 
issue for jury whether occupant was “thrown” from automobile within accident policy; 
hence granting new trial after verdict for insurer was error. Federal Life Ins. Co. v. 
i > ae oon ate ean ’ ; ne 
531—Insured in accident policy who without notice to insurer changed occupation from 
“weigher and charging car operator’ to that of “ladleman” or “pourer’’ of hot metal 
which was classified by insurer as extra hazardous held entitled to recover for disability 
sustained while pouring hot metal only such benefits which would have been provided 
in policy if insured had paid same amount of premiums and had been engaged in extra 
' — occupation. Inter-Ocean Casualty Co. y. Lenear. (Tex.) 
531%. 
5311%4—Under sick benefit policy providing for reduction of indemnity if insured carried other 
insurance so that, if payment should be made under all policies, total thereof should not 
exceed $7 per week, insured would be entitled to $1.75 per week for sick disability 
where three other policies in addition to policy in suit had been issued to insured, each 
providing for weekly payment of $5. Provision of sick benefit policy providing for 
reduction of indemnity if insured carried other insurance held not inoperative as dis- 
criminatory and violative of statutes requiring policy to state agreement on its face, to 
contain entire contract, and show weekly cash benefits payable thereunder. Provision of 
sick benefit policy that additional insurance carried by insured was to be considered 
in determining amount due under policy and limiting amount payable under policy to 
proportionate share of insurance not to exceed $7 per week held not invalid as against 
public policy. To permit person to insure himself under sick benefit policies for amount 
which might induce fraudulent malingering, or which would be conducive to feigning of 
illness, is against public policy of state. Woods v. National Life & Accident Ins. Co. (La.) 
5311%4—Compensation insurance carried by employer held not “insurance” within accident 
policy allowing prorating with other policies, and hence, accident insurer could not 
reduce proratably its liability for injuri 
Co. v. Lenear. (Tex.) ‘ 


XIV. Notice and Proof of Loss. 
§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 


533—Purpose of requiring that notice and proofs of death be given insurer is to convey 
knowledge, or bring home to insurer facts or information that will enable it to guard 
against fraud, to investigate facts upon which claim is based, or to prepare itself to 
satisfy, meet, or contest such claim. 


535—Under life policy whereby recovery for disability was predicated on happening of dis- 
ability and proof thereof within 120 days requirement of notice of disability was a condi- 
tion precedent to granting of benefits, but notice required is not of the ailment from which 
the disability finally results, but of the fact of disability. Pacific Mutual Life Ins. Co. 
of California v. Butler. (Ark.) : SS cid deat 
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535—In store’s suit on its public liability policy requiring notice of accident, charge that 
store could not recover if, where reasonably prudent person would have believed an 
injury had occured and liability might result, store had decided accident was trivial, 
gave no notice, and in so doing had make a mistake, held not erroneous. Carroll Co. 
v. New Amsterdam Casualty Co. (Conn.) we ee sie asin al : 

535—Where insurer had notice of insured’s disability prior to due date of premium, policy 
did not become forfeited upon nonpayment of premium, notwithstanding proof of dis- 
ability was not filed with insurer, since insurer’s liability depended upon accrual of dis- 
ability rather than proof thereof. General American Life Ins. Co. v. Day. (Tex.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Provision of life policy for payment of benefits for disability occuring before age of 
sixty upon receipt of due a of such disability made furnishing of proof of disability 
condition precedent to right to collect disability benefits, but did not make furnishing 
of proof a condition precedent to insurer’s liability, or provide forfeiture if insured 
failed to furnish proof before attaining age of sixty. Prudential Ins. Co. of America 
v. Kendrick. (Ky.) . Diy SUE elite een ache cai aoa eben Sera Kha O igink S he S l'S 

536—Life policy requiring notice or proof of disability under penalty of forfeiture or as 
condition precedent to recovery of disability benefit is binding on insured unless excused 
or waived by the insurer. Jefferson Standard Life Ins. Co. v. Pierce. (Ky.) 

536—Under provision of life policy for waiver of payment of future premiums and pay- 
ment to insured of monthly benefits for total and permanent disability of which first 
payment was to become due on receipt at home office of insurer of. satisfactory evidence 
of disability, insurer held not liable for disability benefits for period prior to time 
of receipt of proof, in absence of showing that disability rendered insured incapable 
of furnishing proof. Floyd N. Andrews, Inc. v. Aitna Life Ins. Co. (Minn.) 

536—Under life policy providing that monthly disability benefits shall not accrue until proof 
of disability has been furnished insurer, furnishing of such proof of loss is a ‘condition 
yrecedent” to commencement of liability of insurer to pay benefits. Thomas v. Prudential 
en. Co. of America. (Nebr.) 6 Sewer ni 

536—Insurer’s obligation to pay disability benefits under employees’ group insurance 
policy, providing that benefits shall accrue on insurer’s receipt of proof of insured 
employee’s total permanent disability, does not rest on existence of such disability, 
but on insurer’s receipt’ of due proof thereof, which must be made within reasonable 
time after disability occurs. Fulton v. Metropolitan Life Ins. Co. (N. Y.) 

536—Under life policies providing that upon receipt of due proof that insured had been totally 
and permanently disabled for ninety days insurer weal pay insured monthly income and 
waive premium payments “thereafter” due, insurer held not liable to insured under such 
provision for period insured was disabled prior to making proof of disability, word ‘“‘there- 
after” as so used referring to “after receipt of due proof.” Lyford v. New England 
Mutual Life Ins. Co. (Pa.) OG Ra A at ita leet Nis Tae cs Rhine Ral or Bia a ee Brera 

536—Insured held not entitled to recover disability benefits of group life policy, in absence 
* ~*~ proof of loss as required by policy. Connecticut General Life Ins. Co. v. Smith. 
Tex. pha s RPE TILE LT TNA RENEE 28 HEE RRR Ee si aa 

536—Provision of life policy containing disability provision making furnishing of due proof of 
loss condition precedent to enforcement of policy held valid as reasonable and not in 
= of any statute or public policy. Connecticut General Life Ins. Co. v. Warner. 

ex. Feels Sle Ka A le sa Seat alt id ciel tine a usth Wh eas ooh Sree EE Wa iain al-hebeca 

536—Compliance with requirement of proof of loss, contained in policy insuring against death 
and permanent total disability, is condition precedent to recovery on policy. Lewis v. 
Connecticut General Life Ins. Co. (Tex.) ° 

§ 539. TIME FOR NOTICE AND PROOF. 

1). In general. 

$39(1)—Life policy requirement of proof of insured’s death within stipulated time thereafter 
is sufficiently complied with by proof made within reasonable time after beneficiary’s dis- 
covery of insured’s death, or within stipulated time after cause preventing prior com- 
pliance is removed, where death of insured is not known to beneficiary without fault of 
beneficiary. Progressive Life Ins. Co. v. Cline. (Ga.) : ; 


§39(1)—Insured who made proof after reaching age of sixty of disability which occurred before 
he reached age of sixty held entitled to disability benefits provided for in life policy 
obligating insurer to make payment of benefits for disability occurring before age of 
sixty upon receipt of, due proof of such disability, since insurer’s liability thereunder 
began at inception of insured’s disability. Provision in policy making furnishing of proof 
of disability within reasonable time forthwith or within specified time a condition precedent 
to recovery of disability benefits is binding unless excused or waived by insurer. 
Provision of life policy for payment of benefits for disability occurring before age of 
sixty upon receipt of due proof of such disability made furnishing of proof of disability 
condition precedent to right to collect disability benefits, but did not make furnishing of 
proof a condition precedent to insurer’s liability, or provide forfeiture if insured failed 
to furnish proof before attaining age of sixty. Prudential Ins. Co. of America v. 


Kendrick. (Ky.) 


$39(1)—Insured’s failure ito give written notice of injury until four years, seven months, 
and three days after injury held to preclude recovery of disability benefits under group 
life policy, in absence of evidence showing excuse for noncompliance with provisions of 


policy fixing time for giving notice and for instituting suit. Coburn v. Metropolitan Life 
Ins. Co. (Mo.) ; » R 


539(1)—In absence of provision in group policy requiring proof of disability to be mabe 
within specified time, insured held not barred from recovery of benefits by delay of 
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approximately four years in making claim for benefits. Corcoran v. Metropolitan Life 
Ins. Co. (Mo.) 

539(1)—Group life policy providing for payment of disability. benefits in lieu of payment. of 
death benefit on notice and proof of disability of insured within one year after termination 
of insurance and commutation of disability installments remaining unpaid at death of 
insured held to require that disability occur and proof thereof be furnished during life- 
time of insured to entitle insured or beneficiary to recover disability benefits. In 
action by beneficiary on group life policy providing for payment of disability benefits 
after notice and proof of disability during life of insured and for commutation of disability 
benefits in case of death, direction of verdict for insurer on ground that under terms 
of policy disability must have been claimed and established during life-time of insured 
held not error. Lee v. Metropolitan Life Ins. Co. | (S. 

539(1)—"‘Due proof’’ of loss, as used in policies, ordinarily refers to the time when proof is 
to be made, rather than the sufficiency of facts to be established by proof. When policy 
specifies no period within which due proof of loss should be made, the law requires proof 
to be made within a “reasonable time,” meaning, ordinarily, as early after occurrence of 
loss as is consistent with attending circumstances. Proof of loss furnished after expira- 
tion of a reasonable time does not comply with policy requirement that due proof of loss 
be furnished. Under group policy requiring due proof of loss, furnishing proof of loss 
4 years, 5 months, and 26 days after accrual of total and permanent disability as found 
by jury held “unreasonable delay,’”’ precluding recovery. Coommstinns General Life Ins. 
Co. v. Kornegay. (Tex.) ... 

539(1)—In action for disability benefits of group life policy requiring due proof of disability, 
instruction defining “reasonable time’ within which proof was required to be made as 
time necessary under circumstances to do ennetniaaills what contract or duty required 
should be done in particular case held reversible error, since rule of reasonable diligence 
in ascertaining rights, and not that of convenience, applied. Proof of loss furnished after 
expiration of reasonable time does not comply with requirement for due proof of loss. 
Proof of disability 3 years and 19 days after occurrence thereof held not “due proof of 
loss” within life policy covering disability, since not made within reasonable time, not- 
withstanding insured’s want of knowledge of provisions of policy, where certificate of 
insurance issued to insured referred to policy by number and recited that insurance was 
caret to terms and conditions of policy. Connecticut General Life Ins. Co. v. Warner. 

ex.) 

539(1)—Delay ‘of 3 years, 10 months, ‘and 28 days in ‘making proof of disability held unrea- 
sonable and not to constitute “due proof of loss’”’ within disability provision of life policy, 
precluding recovery thereon. Proof of loss furnished after expiration of reasonable time 


does not comply with requirement of “due proof of loss.”” Connecticut General Life Ins. 
Co. v. Smith. (Tex.) 


539(1)—Where no time within which proof of loss is to be made is stipulated in policy requir- 


ing proof of loss, proof must be made within reasonable time after occurrence of loss. 
Lewis v. Connecticut General Life Ins. Co. (Tex.) 

539(1)—Provision in group policy requiring due notice and proof that employee while insured 
and prior to his sixtieth birthday had become totally and permanently disabled meant that 
disability had to occur while insured-employee was covered by policy, and not that proof 
was required to be made during that time. Metropolitan Life Ins. Co. v. Greene. (Tex.) 

539(1)—Where life policy does not fix time within which proof of death should be made. 
proof must be made within reasonable time to he determined from circumstances of 
particular case. Penn Mutual Life Ins. Co. v. Tilton. (U. S.) 

539(1)—Proof of claim, in absence of provision in group life insurance certificate fixing time 
for presenting same, must be made within reasonable time. Insured delaying over nine 
years in filing proof of disability held not shown to have acted with proner degree of 
promptness, where only excuse was that he had forvotten about group life insurance 


certificate containing disability provision. Milam v. Eauitable Life Assur. Soc. of the 
United States. (W. Va.) . 


(3). “Immediate” notice. 

539(3)—Automobile liability policy provision for “immediate notice’”’ of accident does not 
recew're instantaneous notice. but requires notice given with reasonable dispatch. Hunter 
v. Hollingsworth et al. (Va.) . , ‘ 

Effect of failure or delay. 

§39(S5)—Under liability policy requiring insured to given written notice to home office in case 
of claim against insured and fonward all process served on insured which contained no 
provision as to effect of failure to follow such provisions, insured, who notified insurer 
at time of claim and successfully defended action based on claim without delivering 
process to insurer whose agent made it known that insurer denied liability, held entitled 
to recover amount expended in defense of action. Failure of insured to give notice 
within time required by liability policy does not of itself relieve insurer from liabilit 
thereon, unless insurer was prejudiced by such failure. Under liability policy whic 
required written notice to insurer in case of claim against insured and required insured 
to forward to insurer process served on insured, insurer, notified of claim several months 
after suit was instituted but two months before trial was begun, held liable to insured who 
unsuccessfully defended the action where case was in precisely same condition after notice 
was given as if notice had been given immediately on filing of claim against insured. 
Massachusetts Bonding & Ins. Co. v, Arizona Concrete Co. (Ariz.) 

539(5)—-Under automobile liability policy requiring immediate notice of accident, delay 
of 91 days between happening of accident and the insured’s written notice to insurer held 
prejudicial to insurer, and hence insurer was absolved from liability to injured party, 
where no excuse was shown for delay. Burbank et al. v. National Casualty Co. (Cal.) 
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539(5)—Insured who did not file any proof of disability until more than year after termina- 
tion of his employment could not recover on group policy denying disability benefit pay- 
ments unless written notice of disability was presented within one year after termination 
of insurance and providing for cessation of insurance on termination of employment, where 
insured alleged compliance with policy terms and gave no reason for noncompliance. 
rr re er ns ss acne cals} habe Oe eviadee wd hs amet 

539(5)—-Where policy requires proof of disability under penalty of forfeiture, liability is defeated 
if condition of performance is not performed or waived. Insurer cannot complain of 
insured’s delay in furnishing proof of disability in absence of policy provision providing 
forfeiture or limiting time therefor. Prudential Ins. Co. of America v. Kendrick. (Ky.) 

539(5)—Insured, who did not furnish proof of disability until several months after he had 
admittedly recovered from disability, could not recover total permanent disability benefits 
which might have accrued during disability period nor premiums paid during that period. 
Wright v. Phoenix Mut. Life Ins. Co. (Ky.) 

539(5)—Failure to file proof of fire loss ascertained by appraisers representing insurer held 
not to preclude recovery on fire policy, in view of statute precluding avoidance of liability 
for breach which does not increase moral or physical hazard. Guccione v. New Jersey 
ne ee Oe ee ee eee ee Eee 

539(5)—Insured’s failure to give written notice of ‘sickness within ten days after commence- 
ment of disability as required by health policy held not to forfeit entire claim for benefits, 
but only part accruing up to ten days befo ore notice to insurer, in view of other provisions. 
Barron v. Equitable Life Assur. Soc. of the United States. (Minn.) wien 

$39(5)—-Insurer’s obligation to pay disability benefits under employees’ group insurance 
policy, providing that benefits shall accrue on insurer's receipt of proof of insured 
employee’s total permanent disability, does not rest on existence of such disability, 
but on insurer’s receipt of due proof thereof, which must be made within reasonable 
time after disability occurs. Fulton v. Metropolitan Life Ins. Co. (N. C.) 

539(5)—Woman, giving company issuing employees’ group insurance policy to her employer 
notice of her total permanent disability over year after her employment ceased and 
more than four emule after cancellation of policy, held not entitled to maintain action 
against insurer for disability benefits thereunder. Fulton v. Metropolitan Life Ins. 
oo te. &) ; 

539(5)—-Under life policy providing for disability benefits for period succeeding receipt of 
due proof of disability, insurer held not liabile for alleged disability which existed when 
insured was examined by insurer’s physician under privilege granted by policy, even 
if examination disclosed disability to physician, where proof of disability was not given 
to insurer until several years thereafter. Kaplan v. New York Life Ins. Co, (N. Y 

539(5)—Failure to give notice of claim of disability prior to lapse of life policies precluded 
recovery thereon by beneficiary, especially where insured was mentally and physically 
able to comply with policy requirements. Corley v. Atlantic Life Ins. Co. (S. C.) 

539(5)—-Person suing on insurance policy requiring notice cannot recover where notice 
required by policy is not timely given, notwithstanding that insurer has suffered no harm 
by delay. Lee v. Metropolitan Life Ins. Co. (S. 

539(5)—Insured held not entitled to recover disability benefits of life policy providing that 
insurer would pay benefits on due proof of loss, where proof was not attempted to be 
made until 5 years, 1 month, and 11 days after commencement of disability. Insured 
held not entitled to recover disability benefits under group life policy, where insured failed 
to give notice of claim within 2 years after termination of employment as required by 
policy. Lewis v. Connecticut General Life Ins. Co. (Tex.) 

539(5)-——-Injured employee, not giving notice of claim for total permanent disability benefits 
under employees’ group insurance policy until over six months after his employment 
ceased, held not entitled to assert claim under policy which required written notice 
of claim within 60 days after employment ceased, consistently with Pennsylvania law. 
Connecticut General Life Ins. Co. v. Boseman. (U. S.) 

(6). Excuses for failure or delay. 

539(6)—Repudiation of liability under liability policy on one claim by third party against 
insured was not imputed to subsequent claim by another party against insured, so as to 
warrant insured in disregarding provisions in policy as to notice to insurer and delivery 
to insurer of process served on insured. Massachusetts Bonding & Ins. Co. v. Arizona 
Concrete Co. (Ariz.) ; chains ‘ ‘ 

539(6)—Insured’s alleged failure to understand hic rights under life policy providing for 
disability benefits upon giving due proof of disability to insurer held not to excuse 
his noncompliance with policy requirement as to proof of disability. Kaplan v. New 
York Life Ins. Co. we 

539(6)-——Failure to give notice of total and permanent disability ‘under life policies could not 
be excused bv insured’s alleged ignorance of definition of phrase “total and permanent 
disability.” Corley v. Atlantic Life Ins. Co. (S. C.) 


539(6)—Insured’s ignorance of requirement of due proof of loss of group. life policies con- 
taining disability provision held not to excuse delay of over 5 years in filing proof of 
disability, where certificates issued to insured stated that they were issued under terms 
and conditions of policies and by exercise of reasonable diligence insured could have fully 
informed himself thereof. Lewis v. Connecticut General Life Ins. Co. (Tex.) ; 
§ 540. SUFFICIENCY OF NOTICE. 
540—Under life policy whereby recovery for disability was predicated on happening of dis- 
ability and proof thereof within 120 days requirement of notice of disability was a condi- 
= am possenent to granting of benefits, but notice required is not of the ailment from which 
isability finally results, but of the fact “ coy. Pacific Mutual Life Ins. —. 
7 California v. Butler. (Ark.) erat cone irate 
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540—Under group life policy providing indemnity for permanent disability different from 
temporary disability benefit, notice and claim for temporary disability held not notice 
of permanent disability. Cordell v. Metropolitan Life Ims. Co.  (Ga.) 

540—Recovery against automobile liability insurer held not precluded on ground of non- 
compliance with policy provision requiring that insurer should be notified of accident and 
should receive summons, and other process, where attorney representing defendant in 
damage case notified insurer’s agent of suit and had several conferences with him before 
trial. Strole v. Combs. (Kan.) ... a 

540—Insured’s counterclaim for disability payments in insurer’s action to cancel life pe, 
and evidence in support thereof, held sufficient notice and proof of disability. Prudential 
Ins. Co. of America v. Arflack et ux. (U. 

§ 542. STATEMENT OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(1). In general. 

542(1)—Where policy requires insured to furnish due proof of loss, words “furnish,” “due,” 
and “proof” are given their ordinary meaning in determining whether due proof of loss 
has been made in compliance with requirements of policy. Connecticut General Life 
Ins. Co. v. Kornegay. (Tex.) : ; . 

§ 543. PROOFS OF DEATH OR INJURY. TO IN SURED. 

543—Under disability provision of life policy, insurer has duty to pay total disability benefits 
in accordance with contract, where insured furnishes proof of total and permanent dis- 
ability, so that insurer can ascertain from facts stated therein that insured is wholly 
and permanently disabled within policy. New York Life Ins. Co. v. Williamson. (Ga.) 

543—Proof of loss filed by insured held not so insufficient at to preclude recovery of total dis- 
ability benefits under group policy, it being sufficient to satisfy policy requirement for 
“due proofs of loss’? that reasonable proof be given of matters specified or implied in 
policy, regardless whether insurer is satisfied of existence of disability. Prudential Ins. 
Co. of America v. Richardson. (Ga.) 

543—Insured employee held required to comply with provision of group policy requiring due 
proof of disability before expiration of one year from date when it began, in order ta 
recover for total permanent disability. Proof of temporary total disability filed with 
insurer under group accident and health policy held not compliance by insured employee, 
who did not notify employer of continuing illness, within requirement of group death or 
total permanent disability policy that he file due ‘proof of total and permanent disability 
within one year, and no recovery could be had on such policy, though insured was actually 
totally and permanently disabled. Equitable Life Assur. Soc. of the United States v. 
Branham’s Adm’x. (Ky.) 

543—That one physician’s report which insured submitted along with reports of other ‘ physi- 
cians as proof of his total and permanent disability within meaning of group policy may 
have been opposed to reports of other physicians held not to render proof presented 
,_ insufficient as due proof. Corcoran v. Metropolitan Life Ins. Co. (Mo.) 
Under group policy requiring due proof of disability but not defining or prescribing 
manner of making due proof, copy of insured’s petition in suit on policy alleging facts 
necessary to show claim based on policy and delivered to insurer held “due proof’ of 
disability. Wollenberg v. Equitable Life Assurance Society of United States. (Mo.) 7 

543—-Insurers held justified in rejecting claim for double indemnity for accidental death under 
life policies, where proofs stated that death was caused by carbon monoxide but alleged 
no fact from which it could have been inferred that death was accidental. City Bank 
Farmers Trust Co. v. Equitable Life Assur. Soc. of the United States et al. (N. Y.) 

543—Group life policy providing for payment of disability benefits on notice and proof of 
disability held to require proof of disability which would convey information on which 
insurer could predicate investigation to determine whether claim was well founded. 
Letter to insurer under group life policy stating that insured, on account of her disability, 
had ceased work and never regained her health, and that insurer was liable on policy 
and requesting forwarding of blanks with which to file application for payment of policy 
held insufficient proof of disability required by policy. Lee v. Metropolitan Life Ins. 
Co (Ss ie . 

543—“Due proof” of disability which group policy required employee to furnish insurer did 
not mean technical and iron-clad rule or requirement which would defeat practical purpose 
of policy, but that plain, practical, and satisfactory information which would meet test of 
common sense and reason under circumstances. Travelers’ Ins, Co. y. Cadena. (Tex.) 

543—Claimant furnishing proofs of death under policy is not required to develop and expose 
all facts relating to his claim. International Travelers Ass’n et al. v. Marshall. (Tex.) 


543—Insured’s counterclaim for disability payments in insured’s action to cancel life policy, 
and evidence in support thereof, held sufficient notice and yan of eee Prudential 
Ins. Co. of America v. Arflack et ux. i? 3 ; 

§ Sts. PRODUCTION OF DOCUMENTARY EVIDENCE. 

544—Provision in fire insurance policy for discovery of books and papers of, and material 
facts known to, insured is reasonable and valid. Fire insurance policy, prohibiting 
action thereon until compliance with requirement as to discovery of insured’s books, 
papers, and material facts known to him, is not avoided on failure to comply; right 
to sue being restored when right to discovery is secured. Merchants Ins. Co. v. 
Lilgeomont, Inc. (U. §S.) 

§ 548. EXAMINATION OF INSURED. 

548—Refusal of insured corporation’s president to answer questions on examination by 
insurer pursuant to fire insurance policies held not to require abatement of action 
thereon, where she told all she could at jury trial on pleas in abatement and insurer 
claimed no surprise or unpreparedness to go forward; agreement for discovery being 
substantially fulfilled. Merchants Ins. Co. v. Lilgeomont, Inc. (U. S.) 
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$ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—Right given insurer to examine insured’s person by accident policy, which also gave it 
right to make autopsy in case of insured’s death, held not to cover mutilation of insured’s 
body by dissection. Beneficiaries of accident insurance policy are bound by clause giving 
insurer right to make autopsy in case of insured’s death when attempting to enforce polic 
Accident insurance policy, giving insurer right to make autopsy in case of insured’s death, 
but not making such provision condition of insurance, nor declaring it void unless such 
right is recognized or warranting right, impliedly bound beneficiary not to obstruct 
autopsy, but did not bind him to make or forward autopsy. Provision in accident insur- 
ance policy, giving insurer right to make autopsy in case of insured’s death, will not be 
applied so as to defeat insurance on ground of beneficiary’s breach of contract by refusal 
to consent to autopsy, in absence of clear language of condition or warranty, but should 
be treated as providing means of getting evidence of truth, rather than evading liability 
on policy. Courts should be slow to defeat insurance because of beneficiary’s refusal to 
consent to autopsy, which accident policy gives insurer right to make in case of insured’s 
death, when circumstances indicate no fraudulent concealment of truth or likelihood of 
discovering important evidence by dissection of body. Provision of accident insurance 
policy, giving insurer right to make autopsy in case of insured’s death, should be inter- 
preted as permitting insurer to have autopsy, with consent of those entitled to give it, or, 
if they refuse, to appeal to court for decision on propriety thereof. Exhumation of 
insured’s body on insurer’s demand for autopsy held not condition of insurance or war- 
ranty under accident policy giving insurer right to make autopsy in case of insured’s 
death. Accident insurance policy held not forfeited by refusal of insured’s widow, who 
was beneficiary, to consent to autopsy, demanded by insurer’s adjuster five weeks after 
attending coroner’s inquest, where insurer’s local agent knew of insured’s death and told 
adjuster, latter did not communicate with insurer or request autopsy before burial of 
body, and coroner testified that nothing more could be learned by a Travelers’ 
Ins. Co. v. Welch. (U. S.) s 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—Statements in proofs of disability under accident policies are binding on insured or his 
representatives unless contradicted or explained at trial. Rule that statements in proofs 
of disability under accident policy are binding upon insured unless contradicted or 
explained at trial merely involves weight to be given extrajudicial admission, and rule 
applies regardless of whether proofs were furnished by beneficiary or insured. Doctor’s 
statement in report of disability that insured was artially disabled held not to preclude 
recovery of total disability benefits by insured’s a ministratrix, where doctor used term 
“partial disability” as synonymous with “total disability.” In suit for disability benefits 
under accident policy, evidence held to support finding that insured was disabled within 
thirty days of injury from performing substantial duties pertaining to his employment, 
entitling administratrix to recover total disability benefits, notwithstanding report of dis- 
ability stated that insured was partially disabled, and insured visited place of business 
two or three times a week during such period. Administratrix suing for total disability 
benefits under accident policy was not bound by statement in doctor’s report of disability 
that insured was partially disabled where evidence disclosed that insured was totally dis- 
abled within policy. In suit for disability benefits under accident policy, refusing to 
instruct that proofs of loss were binding on insured unless insured was misled or mis- 
informed as to his condition held not error, since insured was not bound by preste, where 
proofs were contradicted by evidence. Parks v. Maryland Casualty Co. (Mo.) 

550—Purpose of proofs of loss is to furnish insurer with particulars of loss and all data 
necessary to determine its liability and amount thereof. Wade v. Metropolitan Life 
Ins. Co. (S. C. 

550—Stipulation in industrial life policy that proofs of death shall be evidence ‘of the facts 
therein stated in behalf of, but not against, the insurer held valid. Home Beneficial 
Ass’n v. McClain. (Tenn.) ees ; ‘ 

§ 551. DEFECTS AND AMENDMENTS. 

$51—Where insurer’s physician reported that insured’s lungs were normal and that insured 
was not totally disabled, insured would not be required to file amended proof of disability 
to show that he attributed disability to lung condition which was not commerated in poens 
of disability. Wade v. Metropolitan Life Ins. Co. (S. ) ‘ 

$ 552. MISSTATEMENTS OR OMISSIONS 

552—Mistake of insured and physicians as to date of commencement of disability in proof 
of disability did not prevent recovery on ilfe policy providng for payment of disability 
benefits upon receipt of due proof of disability where insured teratdhed another proof of 
disability containing correct date of commencement of disability before bringing action 
on policy. Prudential Ins. Co. of America v. Kendrick. (Ky.) 

$52—Settlements in proofs of loss are not conclusive upon insured where no estoppel is involved 
and where there is no intent to defraud insurer; hence statements may be explained or 
corrected, and it may be shown that they ave result of inadvertence or misinformation. 
Wade v. Metropolitan Life Ins. Co. (S. e os 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

$53(1)—Deception after collision as to age of son who had use of father’s automobile when 
collision occurred held insufficient to vitiate automobile liability policy providing that 
attempt after loss to deceive insurer would void policy, where insurer was not liable if 
son was in charge of automobile at time of collision, and was liable, whatever might be 
son’s age, if passenger who was driving at time of ‘collision by son’s permission was in 
charge of automobile. Aequaviva v. Madison County Mut. Automobile Ins. Co. (IIl.) 

§53(1)—Disparity between proof of claim for almost $36,000, as valuation of insured property 
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under $30,000 fire policy, and $17,000 verdict rendered in action on policy held as matter 
of law to show that sworn proof of loss was fraudulent within policy, provision for 
forfeiture of all benefits thereunder in case of fraudulent claim. ‘Testimony of president 
of insured corporation that amount stated in sworn proofs of loss as cost of labor on 
goods in process was in fact contract price which corporation was to receive for manu- 
facturing goods of others held, as matter of law, to establish that claim for labor cost in 
proofs under fire policy was fraudulent within provision for forfeiture in case of 
fraudulent claim. United Firemen’s Ins. Co. of Philadelphia v. Jose Rivera Soler & 
Co. Me. . CU. &.) 

§ 554. ESTOPPEL OR WAIV ER ‘AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 

§ 58S. IN GENERAL. 

555—Insurer could waive policy provision concerning time to give notice after expiration of 
time within which notice was due. Federal Life Ins. Co. v. Wells. (Colo.) 

§55—Insurer’s waiver of health policy requirement for weekly certificate by attending physi- 
cian, calling for actual attendance for every certificate, authorized recovery on policy 
despite failure of insured to be attended by physician once each week for which recovery 
was sought. Washington Nat. Ins. Co. v. Dukes. (Ga.) 

555—Provision of life policy requiring proof of death within fixed period | or within reasonable 
time is for benefit of insurer and may be waived, and waiver may be implied from acts 
and conduct of insurer. Penn Mutual Life Ins. Co. v. Tilton. (U. S.) 

555—Insured’s failure to make monthly report of his condition while outside state of his resi- 
dence, with knowledge of insurer’s general manager, during period of disability as 
required by accident policy, was waived by — a —. of aaeenene 
Hedrick v. Washington Nat. Ins. Co. (Was! : 

§ 556. POWERS OF OFFICERS OR AGENTS, 

i. general. 

556(1)—Health insurer’s field superintendent, in charge of settlement of insured’s claim, held 
empowered to bind insurer by statements and acts constituting waiver of policy require- 
ment for weekly medical certificate, although policy provided that agents, including field 
superintendents, were not authorized to alter contracts or waive forfeitures. Wangs 
Nat. Ins. Co. v. Dukes. (Ga.) .. ca ahaa ah tales ad 

(2). Powers of adjusters. 

556(2)—-Where an adjuster is sent by insurer’s general agent to investigate and adjust a 
fire loss, it is within the apparent scope of agent’s authority to waive proofs of loss and 
to agree upon the amount of loss. Alba v. Fireman’s Fund Ins. Co. (Mass.) 

556(2)—Adjuster employed to adjust loss under burglary and robbery policy was authorized 
to waive notice and proof of loss. and denial of liability by him would be such a waiver. 
Maryland Casualty Co. v. Kern Countv. (U. S.) ‘ 

§ 558. ——- IMPLIED WAIVER IN GENERAL. 

(1). Acts and conduct in general. 

558(1)—Under group life policy insuring against total disability requiring giving of imme- 
diate notice of injury, furnishing of affirmative proof thereof within 30 days, and bringing 
of actions within two years, insurer by accepting proof of disability, and requiring 
medical examinations of insured after insured’s failure to comply with policy conditions, 
waived such conditions, notwithstanding insurer’s declarations that it thereby waived no 
defenses. Cordell v. Metropolitan Life Ins. Co. (Ga.) 

558(1)—Provision of life policy requiring proof of death within fixed period or within reason- 
able time is for benefit of insurer and may be waived, and waiver may be implied from 
acts and conduct of insurer. Insurer in predicating denials of liability on life policy 
upon lapse of policy and not upon reasonable delay in submitting proof of death, in 
making investigation of its own as to insured’s death and in admitting allegation of 
waiver of proof in original complaint in suit in policy thereby waived proof of death. 
Penn Mutual Life Ins. Co. v. Tilton. (U. S. 

558(1)—-Burglary and robbery insurer waived furnishing of formal proof of loss within 
sixtv days after Tune 25, when robbery occurred, where before Tuly 1 adiuster denied 
liability. on such date district attorney gave notice and claimed for loss as particularly 
as was then possible. no blanks were furnished by insurer until August 26, and_ proof 
of loss was made thereon as soon thereafter as possible. Maryland Casualty Co. v. 
Kern Countv. (U. S.) d as 

(4). Failure to furnish blanks. 

558(4)—Refusal of life insurer to furnish blanks upon which to make proofs of death as 
required in policy held to waive right of insurer to insist upon use of such blanks. 
Progressive Life Ins. Co. v. Haygood. (Ga.) 

558(4)—Health policy reauirement for weekly medical certificate on insurer’s form held 
waived, where insurer’s field superintendent stated that insurer would not furnish any 
more certificates and denied any further liability. Washington Nat. Ins. Co. v. Dukes. 
(Ga.) 

§58(4)—Insurer which investigated insured’s death and denied liability and which failed to 
furnish blanks for proof of death, as requested by attorney for y_and whi of accident 
policy, thereby waived strict compliance with policy provision relating to proof of loss, 
and estopped itself from contending that policy was not complied with in that emaee 
International Travelers Ass’n et al. v. Marshall. (Tex.) haus ‘ 

(5). Failure to make sufficient demand. va 
558(5)—Insurer’s failure to ask additional proof respecting disability after receiving letter 
giving notice of disability and demanding benefits under group policy held to waive require- 
ment of further proof. Butler v. Equitable Life Assurance Society of the United States. 
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§ 559. —— DENIAL OF LIABILITY. 
(1). Insurance of property. 

559(1)—Proof of fire loss held waived by insurer’s denial of liability. Williams et al. v. 
Greensboro Fire Ins. Co. (N. C.) 

559(1)—Burglary and robbery insurer, if it denied ‘liability before expiration of ‘sixty days 
after loss when proof of loss was required to be furnished, waived such tormal proof. 
Denial of liability under burglary and robbery policy issued to county, which was made 
to district attorney, would waive furnishin of proof of loss though district attorney 
was not authorized by formal resolution o bos ard of supervisors to act on behalf of 
county. Maryland Casualty Co. v. Kern County. (U. S.) 

(2). Life and accident insurance. 

559(2)—Insurer’s denial of liability on ground that claim did not come within coverage of 
accident policy constituted waiver of failure to comply with policy provisions concerning 
time to give notice, notwithstanding genercl statement in letter containing denial that letter 
was written without prejudice to or waiver of any of insurer’s rights or defenses. 
Beneficiary’s employment of attorney and institution of suit on accident policy after 
insured denied liability on ground claim did not come within coverage of policy constituted 
change in position to beneficiary’s detriment, as respects whether insurer waived failure 
to comply with policy provision concerning time to give notice. Federal Life Ins. Co. 
v. Wells. (Colo.) 

559(2)—Health policy requirement for weekly medical certificate on insurer’s form held 
waived, where insurer’s field superintendent stated that insurer would not furnish any 
are certificates and denied any further liability. Washington Nat. Ins. Co. v. Dukes. 


( 

559(2)—Insurer did not waive right to proof of total and permanent disability within | one 
year as required by group death or total permanent disability policy by ceasing to pay 
insured employee for temporary total disability under group accident and health policy 
on notice by employer that employee had returned to work. Equitable Life Assur. oe. 

the United States v. Branham’s Adm’x. (Ky.) 

559(2)—Although life policy required insured to furnish notice and ‘proof ‘of disability. in 
accordance with terms of policy, insurer which denied liability deprived itself of right 
to demand compliance of insured or to rely on as a defense insured’s failure t comply 
with such terms of policy. Jefferson Standard Life Ins. Co. v. Pierce. (Ky.) 

559(2)—Insurer retaining proof of loss submitted and denying all liability under policy could 
ont — of insufficiency of proof of loss. Jorstad v. Benefit Ass’n of Ry. eae 
(Minn 

§59(2)—Insurer’s denial of liability ‘for ‘payment of “disability benefits under ‘group policy on 
ground that insured had not suffered total and permanent disability as ascertained from 
an investigation by insurer held to constitute waiver of right to object to insufficiency of 
proof furnished. Corcoran v. Metropolitan Life Ins. Co. (Mo.) 


489 


559(2)—-In action for double indemnity for accidental death under life policies, insurers did 


not waive objection that death was not accidental by rejecting claim without reference 
to sufficiency of proofs of death, where no proof had been submitted that death was 
accidental, and proof affirmatively showed that no liability existed. City Bank Farmers 
Trust Co. v. Equitable Life Assur. Soc. of the United States et al. (N. Y.) 

559(2)—Beneficiary under accident policy held not required to make formal proof of death, 
where insurer on its own initiative made investigation and denied liability on policy. 
Insurer which investigated insured’s death and denied liability and which failed to furnish 
blanks for proof of death, as requested by attorney for beneficiary of accident policy, 
thereby waived strict compliance with policy provision relating to proof of loss, and 
estopped itself from contending that policy was not complied with in that respect. Inter- 
national Travelers Ass’n et al. v. Marshall. (Tex.) 

559(2)—-Where insurer requested supplemental proof of permanent and total disability with 
knowledge that policies had lapsed, and insured furnished proof requested and insurer 
denied liability solely upon alleged failure of proof to show total and permanent disability 
while policies were in force, insurer waived furnishing of proof before lapse of policies 
and was estopped to defend action on policies on ground of non-payment of premiums 
before proof of loss. Massachusetts Mut. Life Ins. Co. v. Mayo. (U. S.) 

559(2)—Insurer in predicating repeated denials of liability on life policy upon lapse of policy 
and not upon unreasonable delay in submitting proof of death, in making investigation 
of its own as to insured’s death and in admitting allegation of waiver of proof in 
original complaint in suit on policy, thereby waived wsroof of death. Penn Mutual 
Life Ins. Co. v. Tilton. (U. S.) 


561. - ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT 

561—Jrder of officer of adjustment company directing adjuster of insurer to pay insured 
designated amount under fire policy held admission that defenses of fraud and concealment 
in procurement of policy were not well founded. Hanhart v. Great States Ins. Co. (La.) 

561—Fire insurer, receiving actual notice of loss of automobile and sending agents and 
adjusters, who promptly made complete investigation, reported facts to insurer, and 
acted in manner which would lead reasonable person to believe no further proof would 
be necessary, held to have waived written verified notice required to be filed by insured 
within 60 days under policy. tna Ins. Co. v. Jackson et al. (Okla.) 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—W here an adjuster is sent by an insurer's general agent to investigate and adjust a 
fire loss, it is within the apparent scope of agent’s authority to waive proofs of loss and 
to agree upon the amount of loss. Alba v. Fireman’s Fund Ins. Co. (Mass.) 
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§ 568. DEMAND OF APPRAISAL OR ARBITRATION. 

568—Under fire policy providing for appraisal of loss by board of appraisers in case of dis- 
agreement as to extent of loss, offer of insured to submit to appraisement is timely if not 
unreasonably delayed and if no prejudice has been incurred by insurer in the meantime. 


Ciapanna v. Lincoln Fire Ins. Co. of New York. (Ore.) et 4 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
574(1)—Appraisers’ award, such as one contemplated by fire policy, is supported by every 
reasonable intendment and presumption. Appraisers’ award, such as one contemplated by 
fire policy, should not be disturbed unless made without authority, or resulting from 
fraud, accident, or mistake because not reflecting parties’ real judgment, based on honest 
investigation. Courts cannot concern themselves with errors of judgment honestly and 
fairly exercised by arbitrators in making award, such as one contemplated by fire policy. 
Continental Ins. Co. of New York v. Guerson. (Tex.) ; os : 
(5). Effect of award in general. 
574(5)—Where building was a total loss as result of fire and appraisers appointed under fire 
policy had not valued property prior to burning at amount stated in policy, their finding 
was ineffective, 
Brewer. (Miss.) ex Seats 
(7). Actions to set aside award. 
574(7)—In action on fire policy, instruction defining term “‘arbitrarily” in connection with 
appraisers’ award as denoting act done without fair, solid, and substantial cause held not 
erroneous. In action on fire policy, instruction defining term “gross inadequacy” in 
connection with appraisers’ award as meaning lack of fair and intelligent consideration 
and denoting award that shocked sense of justice and is entirely unreasonable held not 
erroneous. Continental Ins. Co. of New York v. Guerson. (Tex.) 
§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(3). As to defects and objections. 
576(3)—Where award pursuant to fire policy was made in writing which failed to state “sep- 
arately sound value and damage,” which was essential element required by policy, 
and parties for many years acted and litigated on basis of written award as made, 
insured could not in subsequent trial proceed for amendment of award by appraisers 
and umpire, where award was not ambiguous and there was no averment of fraud. 
Ozburn et al. v. National Union Fire Ins. Co. (Ga.) 
§ 578. REFUSAL TO ADJUST OR ARBITRATE LOSS. 
578—Failure of insured to yield to insurer’s demand for appraisal of loss by board of 
appraisers as provided in fire policy until after second fire held not to forfeit insured’s 
right to recover on policy thereafter, where second fire did not completely destroy 
property or materially affect part of structure damaged by first fire and property was 
not damaged by weather or vandalism during delay, and fair appraisal was possible after 
insured consented thereto. Ciapanna v. Lincoln Fire Ins. Co. of New York. (Ore.) 
§ 579. SETTLEMENT BETWEEN PARTIES. 
579—Where insurer effected compromise with beneficiary by advising beneficiary of insurer’s 
absolute right to defend suit on ground of insured’s ill health when life policy was issued 
knowing that certiorari had been granted to Supreme Court from Court of Appeal’s deci- 
sion that such defense could be relied upon, such compromise agreement would be 
annulled, since beneficiary was not made familiar with litigation and was not acting under 
advice of attorneys, notwithstanding Supreme Court had not yet decided that such defense 
was not available. Poullet v. Life & Casualty Ins. Co. of Tennessee. (La.) 
579—Compromise settlement whereunder life insurer paid cash surrender value of life policy 
with privilege of reopening case in event beneficiary could prove death of absent insured 
occurred prior to lapse of contract held to accord beneficiary right to reopen matter on 
actual and not presumptive proof of death prior to lapse of contract. Head v. Prudential 
Ins. Co. (N. C.) . : ; ‘ 
Where insurer made payment to receivers of insolvent debtor in settlement of suit by 
them on debtor’s indemnity policy to recover amount paid by debtor to judgment creditor, 
insurer held not entitled to recover from receivers amount paid to them, since voluntarily 
made in settlement of claim due under policy. Bender Body Co. v. Quaker City Motor 
Coach Lines, Inc. (N. J.) 
579—Beneficiary of life policies in which privilege to change beneficiary at any time was 
reserved held without vested right in policies, and hence bound by acts of insured with 
reference to settlement of claim on policies. New York Life Ins. Co. v. Kincaid. (Fla.) 


XVI. Right to Proceeds. 
§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
a1 


. In general. 

580(1)—Provision of fire policy that existence of liens, mortgages, ur defective title to prop- 
erty should not release insurer’s obligations, but that insurance or such part thereof as did 
not belong to insured should be paid to proper owner, held binding. armers’ Mut. Fire 
Ins. Co. of Georgia v. Pollock. (Ga.) Speen Oper rrr 

580(1)—Where fire policies were issued to legal tithe holder who had purchased insured prop- 
erty for another who was the equitable owner and agency was not disclosed, insurers held 
not liable to equitable owner, since there was no privity of contract between equitable 
owner and insurers. Stevens v. Steck et al. (Mont.) ; : bark 

Property subject to mortgage or other lien. 

580(2)—Injured persons’ judgments against insured held not lien on insurer’s indebtedness 

under automobile liability policy, and hence insured could collect it or make bona fide 
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$"Gaceaity’ in absence of garnishment or other proceeding. Michel v. American Fire 
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$80(1)—In action by assignee of vendors’ interest under land contract to recover on fire 
policies, wherein purchaser was substituted as defendant and filed cross-complaint on 
theory that assignee and purchaser had agreed to act as copartners or joint adventurers, 
judgment for assignee on pleadings held proper in view of purchaser’s allegations that 
balance due under contract largely exceeded insurance money. Melker vy. Detroit Fire 
& Marine Ins. Co. et al. (Wash.) 

§ 581. POL a PAT AeLe TO OR FOR BENEFIT OF ‘MORTGAGEE OF PROPERTY 

581—-Where B.. -o effects insurance payable to mortgagee as his interest shall appear, 
mortgagee becomes appointee of mortgagor to receive insurance money, and indemnity 
contract remains one between insurer and mortgagor. Where premises are mortgaged for 
mortgagee’s benefit and mortgage debt is not due at time of loss and payment of insurance, 
mortgagee must hold insurance to discharge debt when it becomes due. Where mortgagor 
effects insurance payable to mortgagee as his interest shall appear and loss is sustained 
after foreclosure, mortgagee is not entitled to insurance, and payment must be made, if 
at all, to mortgagor, although mortgagee is purchaser at foreclosure sale. Where fire 
policy insuring mortgaged premises for benefit of mortgagee provides that it shall not 
be invalidated by negligence of mortgagor nor by foreclosure, it becomes double policy 
insuring interests of both mortgagor and mortgagee. Where fire policy insuring mortgaged 
premises for benefit of mortgagee provides that it shall not be invalidated by foreclosure, 
mortgagor redeeming within redemption period is entitled to insurance, and purchaser 
at foreclosure sale is entitled to no more than amount he has paid for property. Where 
fire policy insuring mortgaged premises for benefit of mortgagee provides that it shall 
not be invalidated by foreclosure, and mortgagor does not redeem within required period, 
mortgagee purchasing at foreclosure sale is entitled to insurance, although insurance 
taken with value of remaining property exceeds amount of mortgage debt. Where 
insurance on mortgaged property purchased by mortgagee on foreclosure prior to loss, 
under fire policy payable to mortgagee as his interest should appear and providing that 
it should not be invalidated by foreclosure, should have been paid prior to expiration 
of redemption period and was more than sufficient to redeem mortgaged property, and 
mortgagor had relied upon mortgagee’s assurances that all he wanted was amount due 
him, mortgagor held entitled to property and to balance of insurance after payment to 
mortgagee of amount of his judgment rendered in foreclosure action. Mortgagee to 
whom insurance on mortgaged premises was payable as his interest might appear hel 
entitled to payment from insurance of interest on judgment rendered in action fore- 
closing mortgage prior to occurrence of loss for period following deposit of insurance 
in court. Malvaney v. Yager et al. (Mont.) ; 

581—-Under standard mortgagee clause in favor of insured’s judgment creditors, creditors 
could not assert rights permitted by law to mortgagees, but were only entitled to enforce 
insured’s rights under policy and collect from insurer whatever insurer could be required 
to pay insured up to amount of creditors’ judgment. Dalesandro et al. v. New York 
Underwriters Ins. Co. (Pa.) ; 

§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY 

INSURED. 

582—Forwarder was entitled to recover for fire loss on transportation policy issued_to motor 
carrier of burned goods with rider making forwarder - assured. Universal Carloading 
& Distributing Co. Camden Fire Ins. Ass’n. (N. 

§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 

TATIVES, OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 

583(2)—Facility of payment clause in industrial life policies authorizing payment to any 
person appearing to be equitably entitled to insurance would not preclude suit by bene- 
ficiary on policies. Facility of payment clause in industrial life policies providing for 
payment of insurance to any person appearing to be equitably entitled thereto held not to 
give daughter of insured right of action against insurer on policies. Where daughter of 
insured after his death assigned her interest in industrial life policies, in part of which 
she was named beneficiary insurer which paid amount of policies to daughter with notice 
of such assignment held liable to assignee of policies, notwithstanding facility of payment 
clause authorizing payment of insurance to any one appearing to be equitably entitled 
ere — & Moss Undertaking & Embalming Co., - v. Metropolitan Life Ins. 
0. a. 


583(2)—-Under group life policy sessile to auto oa providing that balance oer 
specified deductions should be paid to designated beneficiary, or in absence of designa- 
tion of beneficiary to any one of specified relatives of insured, including widow, widow 
of insured held not entitled to maintain action against employer and insurer for payment 
of such balance where no beneficiary was named, but such action was required to be 
instituted by personal representative of insured. Howard vy. Chrysler cannon et 
al. (Mich.) 

583(2)—A facility of payment clause in an industrial policy previdlag that insurer may pay 
benefits to any relative or to any person appearing to it equitably entitled thereto instead 
of to beneficiary, generally does not give such a third party the right to maintain action 
to compel insurer to make payment to him. Election of insurer to pay amount due 
under insurance policy according to_ provisions of a facility of payment clause discharges 
insurer from liability. Weddle v. Prudential Ins. Co. of America. (Nebr.) ; 

583(2)—Facility of payment clause of life policy has application to payment of double 
indemnity equally with payment of face amount of policy. Where no beneficiary was 
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named in life policy containing facility of payment clause and insurer upon insured’s 
death paid face value of policy to insured’s wife, insurer thereby selected wife as payee, 
entitling wife to bring suit in her individual capacity for double indemnity of —/ 
Cawthon v. Metropolitan Life Ins. Co. (Tenn.) 

§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

§ 585. ——- RIGHTS OF PERSONS DESIGNATED IN GENERAL, 

1). In general. 

585(1)—Where insured procured life policy in favor of beneficiary who was party to contract 
with insured whereby beneficiary built restaurant and filling station, to be run by insured 
for one-half of profits, beneficiary or his legal representative held entitled to entire policy 
proceeds, as against claim of insured’s estate, notwithstanding insured was only indebted 
to beneciary for part of amount of a proceeds. Cooper’s Adm’r v. Lebus’ Adm’rs. 
(Ky.) a 7 - 

585—Where specific beneficiary of life policy ‘cannot take thereunder and there is no alterna- 
tive Senelicinie or controlling statute, a trust arises by operation of law in favor of 
insured’s personal representative, who may recover on the policy. National Life Ins. 
Co. of Montpelier, Vt. v. Hood’s Adm’r. (Ky.) 

585(1)—Beneficiary’s rights in policy must be gauged by terms of policy or certificate. Bankers 
mee Ge Wi BG OE OE Cie Ta 5 8 kak s a ckacadcovencesesy< , 5 

(2). Effect of clause making policy payable to relative or person equitably 
entitled. 

585(2)—Facility of payment clause held not to entitle industrial life insurer to pay policy 
proceeds to undertaker instead of to living beneficiary named in policy, although ee 
authorized payament to named beneficiary or to any person appearing to insurer to be 
equitably entitled thereto by reason of having incurred expense on behalf of insured 
for burial or other purpose. Beard v. John Hancock Mutual Life Ins. Co. (Pa.) 

(3). Policy payable to wife. 

585(3)—Right of wife who was made sole beneficiary of life policy to proceed to collection of 

policy inured at instant of insured’s death. mentary Home Life Ins. Co. v. Johnson. 


Vv. ° eeecceccee . 

585(3)—Legal wife of insured held not entitled to sue on ‘group life policy payable to 
another woman with whom insured was living, designated as beneficiary and wife of 
insured, since fact that named beneficiary was not legal wife did not prevent her from 
heing beneficiary, the word “wife’’ being descriptive only and not warranty that bene- 
ak, named was in fact wife of insured. Howard v. Chrysler Corporation et al. 
(Mich. ) 

§ 586. - VESTED INTEREST OF BENEFICIARY. 

586—Beneficiary of life policies in which privilege to change beneficiary at any time was 
reserved held without vested right in policies, and hence bound by acts of insured with 
reference to settlement of claim on policies. New York Life Ins. Co. v. Kincaid. (Fla.) 

586—Where life policies reserved to insured right to change beneficiary, beneficiary had no 
vested riehts in policies before insured’s death, National Life Ins. Co. of Montpelier, 
Vt. v. Hood’s Adm’r. (Ky.) 

586—Beneficiary of insurance policy wherein right to change beneficiary is reserved has no 
vested interest in policy, but all that beneficiary has during lifetime of insured is mere 
expectancy, dependent upon will and pleasure of insured, which expectancy is not prop- 
erty, could be subject of gift. Penn Mut. Life Ins. Co. v. Mulvaney et al. (Ta.) 

586—Beneficiary under life policy reserving right to insured to change beneficiary had only 
ennner subject to be revoked by insured at will. Davis v. Metropolitan Life Ins. Co. 
cll.) ; ‘ od ; 

586—At instant of insured’s death, entire proceeds of life policy vested in wife who was 
made sole beneficiary. Kentucky Home Life Ins. Co. v. Johnson. (Ky.) 

586—Third party making application and paying consideration expressed in master group 
policy secures vested interest when application and premium payments are accepted by 
parties in accordance with terms of master contract. Butler v. Equitable Life Assurance 
Society of the United States. (Mo.) ; ae , 

586—Where right to change beneficiary of life policy is not reserved, beneficiary acquires 
irrevocable, vested right. Farmer v. Prudential Ins. Co. of America. (La.) 

586—Named beneficiary of life policy has vested property right of which he cannot be 
divested except in manner provided in policy. Union Central Life Ins. Co. v. Elizabeth 
Trust Co. et al. (N. J.) 

586—Beneficiary’s interest in life certificate issued under group policy was vested, subject to 
insured employee’s power to change beneficiary. Voros v. Barna. 
587. ——- CHANGE OF BENEFICIARY. 

587—Under life policy providing that change of beneficiary should take effect on receipt 
at home office of insurer of written request accompanied by policy for indorsement, 
before sum insured or any installment thereof became due, change of beneficiary 
requested by insured held effective notwithstanding death of insured prior to execution 
of consent to change by insurer where policy and request for change were mailed by 
insurer’s agent to insurer’s home omer at request of insured prior to his death. tna 
Life Ins. Co. v. Hanes et al. (Cal.) 

587—-Policy provision that change in beneficiary shall take effect only on insurer’s endorse 
ment is for insurer’s protection, and insurer’s failure to make indorsement cannot 
defeat new beneficiary’s right when insured has substantially complied with require- 
ments for effecting change, and rule should be liberally applied where insurer has paid 
money into court and has no further interest in litigation. That insurer did not 
indorse change of beneficiary on life insurance policy to trustee in accordance with 
insured settlor’s directions held not to invalidate trust of policy proceeds, where insurer 
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paid proceeds into court, notwithstanding policy provided that change of beneficiary 
should take effect only on insurer’s endorsement. Shaw et al. v. Johnson. (Cal.) 759 
$87—Delivery of life policy wherein right to change beneficiary was reserved in insured to 
then beneficiary held not “gift’’ of policy so as to preclude insured from subsequently 
making change of beneficiary. Penn Mut. Life Ins. Co. v. Mulvaney et al. (Ia.) ...... 185 
587—Iowa statute providing that member of benevolent assessment life insurance company 
shall have right to change beneficiary unless policy is issued without right of revocation 
held intended to make policy irrevocable without consent of creditor, where creditor was 
named as beneficiary with consent of company. Bankers Life Co. v. Perkins et al. (Ill.) 335 
587—Evidence held insufficient to entitle guardian of insured’s minor child by divorced wife 
to set aside change of beneficiary of life policy from child to second wife, where change 
was made while insured was suffering from pneumonia and three days before death, and 
attending doctors and nurses testified that insured was competent and rational, and only 
contrary testimony was opinion of two doctors who did not see insured, but who examined 
hospital records. Guardian of insured’s minor child by divorced wife, claiming mental 
incapacity as ground for setting aside change of beneficiary of life policy from child 
to second wife, had burden of proof. Evidence showing merely that insured, while suffer- 
ing from pneumonia and three days before death, made second wife beneficiary of life 
policy in lieu of minor child by divorced wife held insufficient to establish undue 
influence. Harper v. Robinson. (Mich.) 650 
587—-Substantial compliance with provisions of group life policy is essential to change of 
beneficiary. Provision in group life policy that indorsement by insurer of change of 
beneficiary is essential may be waived by insurer, particularly where it interpleads claim- 
ants to proceeds and does not otherwise defend the action. Attempted change of bene- 
ficiary of certificate issued under group life policy held ineffective for want of written 
notice to insurer and insurer’s indorsement of denne on certificate. Voros v. Barna. 
RE. 5 ic Bodin aid aksie ROO RESN CURE MORE SESE MARR ee Nd was <cblewel he OMA eAes 215 
587—Mere announced intention to change beneficiary of life policy is without legal effect, 
in absence of execution of intention in accordance with terms of policy or other legal 


requirements. In absence of actual delivery of ‘life policy by insured to claimed new 
beneficiary, alleged parol gift thereof does not_effectuate change of beneficiary nor entitle 
alleged donee to proceeds of policy. Beck vy. Beck. (Tex.) 67 


587—Beneficial life insurance company may provide by contract to whom proceeds of cer- 
tificates shall be paid and require that its rules with reference to changes of beneficiary 
shall be observed, in absence of statute to contrary. Where by-laws of beneficial life 
insurance company, made part of insurance contract, stipulated against change of bene- 
ficiary to one other than wife, relative, legal representative, heir, or legatee of member, 
company was warranted in refusing to change beneficiary to creditor. Lowa statute pro- 
hibiting certificate in life insurance association issued for benefit of wife or children to 
be changed to become payable to creditor controlled certificate issued in Iowa, under rule 
that statute is of same effect as if incorporated in policy. Member could not, after wife’s 
death, change certificate in life insurance association naming wife as beneficiary to become 
payable to creditor, notwithstanding certificate provided that, in event wife predeceased 
member, benefit should be payable to his legal representative, and by-laws provided that 
certificate issued for benefit of others than wife and children could be changed to be pay- 
able to creditors, where statute provided that no certificate issued for benefit of wife 
nell ~ changed to become payable to creditors. Bankers Life Co. v. Landers et al. $ 
(U. S. se hc ieeniita diss Gilani ae emi ad with Wie Ke G iehiek aise di Calls ale EE 

587—Where insured had performed all things required of him to change beneficiary of life 
policy, failure of insurer to indorse change on policy held not to prevent operation of 
change of beneficiary. Life policy provision that change of beneficiary could be made 
only on condition that insured had not assigned policy or any interest therein held required 
to be construed in connection with provision that assignment should not be binding on 
insurer unless in writing and until filed at its head office. Life policy provision that 
change of beneficiary could be made only on condition that insured had not assigned policy 
or any interest therein was for insurer’s benefit and contemplated assignment in writing. 
Mere voluntary payment of premiums will not deprive insured of right to change bene- 
ficiaries of life policy unless there is agreement to contrary. In absence of evidence to 
contrary, parents’ right of possession of policy covering minor son’s life was but as cus- 
todians, and possession under such circumstances was no evidence of title which would 
preclude son from obtaining change of beneficiary. Novosel et al. v. Sun Life Assur. Co. 
ee BE! SS ys avec nae aren snenrers 


conjunction with son, who made application, where policy contained provision for change 
of beneficiary, although policy was delivered to and kept by father. Life insurer’s failure 
to indorse change of beneficiary on policy held not to preclude change from becoming 
effective, although policy was not fraternal insurance policy. Novosel et al. v. Sun Life 
Assurance Co. of Greate et al. (Wyo.) ; hee ian +d patel. Tat 
589. ——- DEATH OF BENEFICIARY. 
589—Where insured, whose estate was alternative beneficiary of life policy, murdered wife, 
who was first beneficiary, and then committed suicide, and insured had right to change 
. beneficiary, insured’s administrator held entitled to proceeds of policy, since there was 
a — to profit by crime. Union Central Life Ins. Co. vy. Elizabeth Trust Co. et al. 
oe Eta iGletnin a beh aka TE A Oc Hs hain fe ‘ 43 


589—Where insured’s mother, who was beneficiary under revocable appointment in life policy, 
predeceased insured, proceeds of policy less premiums paid by insured’s father passed 
to iasured’s widow and children and not to his father, who also was insured’s administra- 
tor, upon insured’s death, notwithstanding insured’s alleged oral assignment of policy 
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to father in consideration of father’s payment of premiums. That life policy was issued 
before insured’s marriage did not prevent proceeds thereof passing to insured’s widow 
and children instead of his father, where insured’s mother, who was beneficiary under 
revocable appointment, predeceased insured. Stokes et al. v. Stokes et al. (Tenn.) 

§ 591%. INDEMNITY INSURANCE. 

591%4—Under statute relating to liability of insurer to injured party for proceeds of auto- 
mobile liability policy, injured party’s rights are obtained by subrogation to right of 
insured, and injured party has no greater rights than insured. Where automobile 
liability insurer, which would have had no defense to any action by insured, in good 
faith paid full amount of loss claimed by imsured and received release of all claims 
under policy, insurer held not liable to party, whose property was damaged in automobile 
accident for which insurer had paid insured’s claim, for judgment such party subse- 
quently recovered against insured. Connecticut Wholesale Drug Co. v. New England 
Fire Ins. Co. (Conn.) 

5911%4—Provision of automobile liability ‘policy that prepayment of any judgment against 
insured was not condition precedent to right of action against insurer held not restricted 
to action in case of insolvency of insured, and therefore to authorize action by injured 
arty against insurer. Lowery v. Zorn (Maryland Casualty Co., Garnishee). (La.) 

5911%4—Where automobile liability policy was issued in conformity with statute entitling 
injured party obtaining judgment against insured to have insurance money applied to 
satisfaction of judgment, insured’s judgment creditor had right under policy as against 
insurer to extent that liability for accident was covered by policy. Bosse v. Wolverine 
ee Gk Ey EY cdeea haste cr ctcc ews teres eae aret eas nmge ieee 

§91%—Ordinarily, injured person has no privity of contract with insurer insuring automobile 
owner against claim for damages by injured person, precluding recovery for such injury 
from insurer on ground of contractual liability. Plaintiff suing to establish liability of 
automobile insurer on judgment which plaintiff had obtained against insured motorist could 
not invoke benefits of statutes relating to automobile insurance and mentioned in indorse 
ment amending automobile liability policy unless insured was one of class mentioned in 
statute. Pavignano v. Atlantic Casualty Ins. Co, (N. J.) 

5914%4—Generally, one who suffers injury within provisions of employer's liability policy does 
not have cause of action directly against insurer. Under employer's liability policy con- 
taining rider providing for direct payment to injured employee, or to personal veseasenta 
tive of deceased employee, and providing that such benefits might be withheld upon agree- 
ment between insured and insurer, insurer held not liable to widow of deceased employee, 
where agreement had been entered into between insurer and insured that benefits should be 
withheld, notwithstanding lack of knowledge by widow of such agreement. Statute allow- 
ing attachment on execution on judgment for amount covered by policy when judgment 
debtor has policy covering injury, constituting cause of action in which judgment is ren- 
dered, held not to authorize recovery on employer’s liability policy by widow of deceased 
employee. Rule allowing third party beneficiary to contract to sue thereon did not vest 
right in widow of deceased employee to maintain action on employer’s liability policy. 
Provision in rider to employer’s liability policy limiting promise to voluntarily pay injured 
workman or his personal representative in case of his death to cases where no Joint agree- 
ment between insurer and insured has been entered into held not void as against public 
policy. Blessing v. Ocean Accident & Guarantee Corporation. (Ore.) ; 

5914%2—-Injured party can recover from automobile liability insurer only under terms and 
conditions of contract. Card v. Commercial Casualty Ins, Co. (Tenn.) 

591%4-—Ambiguity in automobile liability policy authorizing action by injured party against 
insurer on rendition of “final judgment’ for injured person against insured would be 
construed so as to effectuate express purpose of policy to bind insurer to assume insured’s 
liability when such liability was established within policy. Leap et al. v. Braziel. (Tex.) 

591%—Policy insuring against liability for bodily injury accidentally sustained if caused by 
ownership, maintenance, or use of insured’s automobile being personal to insured gave 
injured third person no right of action thereon, and hence joining of insurer with insured 
in action for insured’s negligence was improper. Bluth v. Neeson et al. (Tex.) 

591'%4—Policy to “insure’’ employer against loss from liability for damages, providing that no 
action should lie against insurer until loss was made certain either by judgment against 
insured or by agreement between parties with insurer’s written consent, held “indemnity 
policy,” to which statute providing for action directly against insurer did not apply, and 
not “liability policy’?; words “insure” and “indemnify” being identical. Martin v. 
Zurich General Accident & Liability Ins. Co., Limited. (U. S.) 

591%4—Rights of third party against insurer under automobile public liability and property 
damage policy arise immediately on happening of accident, and cannot be destroyed by 
attempted subsequent cancellation, release, or compromise by insured and insurer, not- 
withstanding that third party’s right to sue insurer is conditioned on unsatisfied judgment 
against insured. Spann v. Commercial Standard Ins. Co. of Dallas, Texas. (U. S.) 


5911%4—Rhode Island statute authorizing action directly against liability insurer bears 
upon remedy rather than performance, and of its own force is inapplicable to contracts 
executed outside of state. Statute authorizing direct action against liability insurer 
applies only to liability policies and not indemnity policies. Where accidents covered 
by Illinois liability policy could only occur in Rhode Island and policy provided that 
specific statutory provision of state in which liability was asserted should be substituted 
for inconsistent provision of policy, Rhodle Island statute authorizing action on liability 
policies directly against insurer held to have become part of policy in substitution for 
provision of policy prohibiting suit against insurer before loss was made certain by 
judgment or agreement with consent of insurer. Policy insuring employer against loss 
from liability imposed by law on employer for ‘damages held “liability policy” and not 
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“indemnity policy,” as regards applicability of state statute providing for action on 
“liability” policies directly against insurer. Martin v. Zurich General Accident & 
Liability Ins. ba'p.pite Ss ai hs 


Co, (U 
§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 


(1). In general. 

593(1)—Assignment in Mississippi of life policy issued 15 years previously, made in con- 
sideration of assignee’s agreement to keep alive other olicies in danger of lapsing, held 
valid as against beneficiary, notwithstanding assignee’s oo of insurable interest. Slee 
ment of life policy authorizing assignee to collect proceeds for his sole benefit held to have 
effect of changing beneficiary. Insurer furnishing form for assignment of life policy held 
to have waived policy provisions governing change of beneficiary, entitling assignee to 
a. erent oe against beneficiary named in policy. Carnes v. Franklin Life Ins. 

» & @ . 

593(1)—Alleged oral assignment of life policy by insured, a minor, to his father, held revoked 
where he, without reservation, deslaneted wife as beneficiary and attempted to obtain loan 
thereon. Novosel et al. v. Sun Life Assur. Co. of Canada et al. (Wyo.) a aterats 

(2). Assignment of security. 

593(2)—-Where payee retained assignment of life policy after payment of note which it 
secured, and subsequently advanced further sums to maker on new note, without an agree- 
ment in regard to policy, payee had no interest in proceeds of policy on death of maker, 
since assignment was discharged on payment of first note. Oral assignment of life policy 
as security for note without consent of insured’s wife and while policy remained in wife’s 
possession was invalid, since wife had a qualified interest in policy subject to insured’s 
right to change beneficiary as provided therein. Strickland v. Dyer et al. (Ark.) : 

593(2)—Creditor of party insured by Iowa benevolent assessment life insurance company, who 

d agreed to accept as security insured’s certificates of insurance and to advance further 

money and pay premiums thereon, obtained, upon execution of agreement, a vested interest 
in certificate entitling his heirs at law and next of kin, upon his death prior to 
insured’s to proceeds of certificates as against original beneficiary. Bankers Life Co. 
v. Perkins et al. 

§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—-Where beneficiary of life policies killed insured, proceeds of policies could not be 
subjected to payment of beneficiary’s obligations, since beneficiary could not recover on 
the policies. National Life Ins. Co. of Montpelier, Vt. v. Hood’s Adm’r. (Ky.) 

594—Beneficiary’s written assignment to undertaker of “all my rights, claim, and interest” 
in “policies No. 90,693 issued 12/9/1889, ($78.00) * * * together with all dividends 
thereon” held to entitle undertaker to entire proceeds of $144.10, which represented 
$78 face value of policy plus accrued dividends, although funeral bill was only $94 
and beneficiary claimed understanding that undertaker would give beneficiary balance, 
where validity of assignment was not contested and there was no suggestion of fraud or 
error. Life Ins. Co. of Virginia v. Saucier et al. (La.) 

594—Provision of industrial life policies that any assignment of policy should be void held 
not to prea. assignment of such policies after death of insured. Geddes & Moss 
Undertaking & Embalming Co., Ltd. v. Metropolitan Life Ins. Co. (La.) ; 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 596. PLACE OF PAYMENT. 


596—In absence of provision in policy governing place of performance, place of payment is 
either where principal office of insurer is situated, or place where contract was made. 
Jones v. Metropolitan Life Ins. Co. (N. Y.) ; 

§ 597. TIME OF PAYMENT 

§97—Under policy providing that disability benefits should not be due until receipt of due 
proof of total and permanent disability, first installment of disability benefits would become 
due on date of filing of suit on policy, where due proof had never been submitted by 
insured prior thereto. White v. Metropolitan Life Ins. Co. (La.) 

597—-Where group policy provided for payment of first installment immediately on receipt of 
due proof of disability, provision of certificate issued to individual employee that, unless 
employee had at commencement of disability been continuously in employ of employer 
from certain date, the first installment payment should be payable three months after 
date of due proof, provided disability had continued for at least six months, held inap- 
plicable to employee who had been employed prior to such date, and continuously there- 
after. Travelers’ Ins. Co. v. Cadena. (Tex.) 


§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Where parties were litigating as to whether insurer was liable for double indemnity 
under life policy, tender of amount due under policy on condition policy be surrendered 
which presupposed surrender of right to litigate further as to asserted double indemnity 
held not to preclude recovery of interest from insurer. Equitable Life Assurance 

Society of the United States v. Roberts. (Ala.) 

Under fire policy provision that loss should be payable in 30 days after amount has 
been obtained either by agreement or by appraisement, interest on loss should have been 
allowed from 30 days after date of appraisement and not from date of fire. Kahn v. 
Allemannia Fire Ins. Co. of Pittsburg. (Cal.) 


598—Amount claimed in insured’s proof of loss was not “liquidated demand” sixty days 
after proper notice of tornado insurer, so as to authorize recovery of interest thereon, 
although policy made sum for which insurer was liable payable sixty days after due notice 
and saeel of loss, where there was dispute between parties as to amount of loss, not- 
withstanding jury rendered verdict for amount claimed in proof of loss. Firemen’s Ins. 
Co. v. Oliver. (Ga.) cat eatieew cud 
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598—Insured held not entitled to recover interest on loss under fire policy covering loss by 
fire, lightning, windstorm, cyclones, and tornadoes, since suit was on unliquidated dem: and 
except to extent to which insurer admitted liability on which amount interest was 
recoverable. Firemen’s Ins. Co. v. Oliver. (Ga.) 

598—Where plaintiff’s claim against insurer did not become a liquidated demand until entry 
of judgment in favor of plaintiff, plaintiff held not entitled to interest from date 
amount under policy became due. Jackson v. Security Ins. Co. (Ga.) 

598—Where automobile liability policy provided that insurer would pay over and above its 
policy limits interest and costs, allowance of interest where asked for in injured party’s 
complaint held not error. Lachenmyer vy. Central Mut. Ins. Co. of Chicago. (IIl.) 

598—Where it did not appear when insurer received proof of insured’s death, interest on 
unjustly withheld death claim would be allowed from date of agreed statement, in which 
it was stated that proof of insured’s death could be attached thereto. Mothershead 
v. National Life & Accident Ins. Co. (La.) ; i . . cada 

598—Insured’s assignee recovering $2,000 on fire "policy held entitled to interest, where 
insurer, though admitting in answer willingness to p $1,900, failed to make unqualified 
tender. Rossbach v. Continental Ins. Co. of City a New York.. (Mich.) 

598—Where building was a total loss as result of fire, and appraisers’ determination of loss 
was ineffective because not based on value of property as stated in policy, interest on 
claim against insurer accrued from date of loss and not from sixty days after determina- 
tion. Yorkshire Ins. Co., Limited, et al. v. Brewer. (Miss.) 

598—Insured recovering matured installments for permanent total disability within accident 
policy held entitled to interest, where pleadings were sufficient therefor. American 
Nat. Ins. Co. v. Briggs. (Tex.) 7 

598—Under fire policy providing claim would not become payable until sixty days after 
proof of loss, insurer was not liable for interest on claim during the sixty-day period, 
where there was no evidence insurer denied ny during such period. Hanover Ins. 
Co. of New York v. Stevenson. (Tex.) 

598—In action on life policy, insurer, admitting money to be due but not paying such money 
into court pursuant to offer to do so contained in plea in nature of bill of interpleader, 
held liable for interest thereon from institution of action until final decree. Laws v. New 
York Life Ins. Co. et al. (U. S.) Revises eee 

598—-Where insurer tendered face aioe ‘of life policy less loan on policy and beneficiary 
recovered only such amount and not double indemnity which she sought, interest on 
amount recovered held not recoverable. McCrary v. New York Life Ins. Co. (U. S.) 

598—When amount of fire loss, payable under policies insuring against such loss ‘to amount 
not exceeding named sums, is not fixed in process of adjustment, but is in substantial 
dispute, interest om amount of verdict for face of policies or increased damages in 
lieu thereof cannot be recovered under Georgia law. Where insured alleged loss 
exceeding face amount of fire insurance policies, but there was no agreement on amount 
of loss, answers in actions on policies denied such allegations, plaintiff's evidence of 
values was contested on cross-examination, and trial judge submitted question of amount 
due plaintiff to jury, no interest on amount of verdict was recoverable under Georgia 
law though es ae offered no rebutting evidence, Merchants Ins. Co. v. Lilgeomont, 
Inc. (U. .) erat aka ey : 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 

599—Under life policy providing for payment of disability benefits in equal annual install- 
ments upon proof of continued disability, proceeds of policy were payable in lump sum and 
not in installments upon insured’s death, where only one report of disability was sub- 
mitted and there was no proof that disability existed on anniversary of first disability 
payment. Columbian Mut. Life Ins. Co. v. Hamlet. (Ky.) a sees 

§ 601 RECOVERY OF PAYMENT. 

601—Insurer held not entitled to recover amount of life policies paid to void succession after 
second payment to valid succession, where payment to void succession was made without 
investigation and after knowledge that there were two successions and two sets of claim- 
ants to proceeds of policies. Insurer held not entitled to recover amount of life policies paid 
to void succession of insured on ground of fraud where payment was made because of 
insurer’s carelessness after knowledge that there were two successions and two sets of 
claimants to policies. Metropolitan Life Ins. Co. v. Mundy. (La.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—In action for disability benefits under life policies, penalty and attorney’s fees held 
properly disallowed, where insured failed to recover amount sued for. Atlas Life Ins. 
Co. of Tulsa, Okl. v. Kennedy. (Ark.) 

602—Locomotive Engineers Mutual Life & Accident Insurance Association, whose premiums 
and reserve were based upon American Experience Tables, and whose premiums were 
fixed and payable as in ordinary life policy, held an “insurance company” subject to 
penalties for unjustified refusal to pay claim notwithstanding association designated itself 
as a benefit society. Locomotive Engineers Mut. Life & Accident Ins. Ass’n v. Vander- 
griff. (Ark.) . 

602—Insured suing on ’ disability ‘clauses of accident policies held not entitled to recover penal- 
ties and attorney’s fee, where amount recovered was less than sum sued for. Equitable 
Life Assur. Soc. of the United States v. Bagley. (Ark.) é 

602—In action on burglary policy, judgment was properly entered for attorney’ s fees though 
there was no allegation concerning attorney’s fees in declaration. New Amsterdam Cas- 
ualty Co. v. James et al. (Fla.) 

602—In action for disability benefit of life policy, “evidence authorized. recovery of damages 
and attorney’s fees by insured for insurer’s bad faith failure to pay claim after proof 
thereof. Failure of insured to recover full amount claimed after denial of any liability 
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by insurer is insufficient to preclude insured from recovering statutory penalty and attor- 
ney’s fee on account of bad faith of insurer in refusing to pay loss. Under statute pro- 
viding for payment of attorney’s fees on account of bad faith refusal to pay disability 
claim, insurer would be liable for attorney’s fee only where 60 days had elapsed from 
proper demand made by insured for payment. New York Life Ins. Co. v. Williamson. 


i ime ea 


602—In suit to enforce life policy provision for waiver of premiums during disability and. to 


602 


602 


602 


602- 


recover premiums paid, insured could not recover attorney’s fees and damages under 
statute, since statute contemplates loss for which insurer is liable under policy terms. 
Metropolitan Life Ins. Co. v. Saul. (Ga.) 

Insurer held not liable for damages and attorney's fees in ‘suit on life policies, where 
there was no proof that demand for payment was made at a time when the right to 
demand it existed. Life & Casualty Ins. Co. v. Smith. (Ga.) 

Where evidence showed that insurer believed in good faith that it had valid defense 
to plaintiff's claim on policy and that its refusal to pay claim was made in good faith 
under belief that it was not liable in any amount, insurer held not liable for damages 
and attorney’s fees. Security Ins. Co. v. Jackson et al. (Ga.) 

In suit on group life policy, allegations claiming damages and attorney’s fees held 
demurrable, where they did not show lapse of 60 days between date of demand for 
payment of insurance and date of filing suit. Cordell vy. Metropolitan Life Ins. Co. 
(Ga.) 

Under life policies providing benefits for permanent disability occurring before anniver- 
sary of policies nearest insured’s sixtieth birthday, insurer held not liable for statutory 
penalties for refusal to voluntarily make payment where proof of disability showed that 
disability commenced after anniversary of policies nearest insured’s sixtieth birthday, and 
after commencement of disability insured had returned to work as superintendent at iron 
works. Thompson v. New York Life Ins. Co. (La.) 


602—Insured held not entitled to statutory double indemnity and attorney’s fees for failure of 


insurer to pay benefits under sick benefit policy, where demand made by insured was in 
excess of true amount due under policy. Woods v. National Life & Accident Ins. Co. 


(La.) 


602—-$250 for attorney’ s fees for collection of $775.75 on fire policy held excessive by $150. 


602—-Where 


602— 


602 


602- 


602 


602— 


60? 


602— 


Guccione v. New Jersey Ins. Co. of Newark, N. J. (La.) 
insured was injured by accidental discharge of pistol concealed upon his ‘person, 
insurer’s refusal to amicably settle claim under life and accident policy on ground that 
injury resulted from violation of law held based on “just and reasonable grounds,” 
thus precluding insured from recovering attorney’s fee and penalty. Harbor v. First 
National Life Ins. Co. (La.) 

Right to recover penalty for vexatious delay must be determined by insurer’s conduct 
prior to commencement of suit, and insurer’s conduct in defense of action cannot be 
considered. Insurer's refusal to pay benefits under policy is not “vexatious” within statute 
authorizing penalty, where based on grounds presenting open question respecting insurer’s 
liability. Butler v. Equitable. Life Assurance Society of the United States. (Mo.) 
Allowance to heneficiary of penalty and attorney’s fees for insurer’s vexatious delay in 
payment of full amount of face value of life policy held not error, where life policy 
was Missouri contract and refusal to pay full amount thereof was predicated on misren- 
resentation of insured as to age, since no justification existed for making deduction. 
O’Maley v. Northwestern Mutual Life Ins. Co. (Mo.) 

-Even if insured was entitled to disability benefits under life policy contemplating total 
permanent disability preventing insured from performing any work for compensation, 
insurer held not liable for statutory penaltv for refusal to pay where proofs submitted 
stated insured’s ability to do part-time work, and attending physician’s certificate stated 
that total disability ended on certain date and that insured was then partially disabled. 
Patey v. Metropolitan Life Ins. Co. (Tenn.) 

Where certificate under New York group policy was issued in California and delivered to 
insured-employee in Arizona and insured removed to Texas after insurance terminated, 
as hetween insured and insurer, contract could not be regarded as Texas contract so as 
to allow recovery of attorney’s fee in action on policy in Texas. Insured-employee entitled 
to recover in suit in Texas on group policy which. as te him, was not Texas contract, 
could not recover attornev’s fee and penalty. notwithstanding amendment to statute pro- 
vidine that such attornev’s fee should be regarded as part of costs. Metropolitan Life 
Ins. Co. v. Greene. (Tex.) 

Statute authorizing penalty against insurer for failure to pay insurance promptly and 
reasonable attorney's fee for prosecution and collection of such loss. being penal in nature, 
must be strictly construed and pursued in order to warrant recovery thereon. American 
National Ins. Co. v. Walsh. (Tex.) 

Tnenrer which failed to prove that it was mutual aid esnciation held subject to statutes 
vaverning other inenrance companies and hence was liable for statutory penalty and 
attorney's feec Hoaneton T ife Ins Co Vv Dabhe. (Tex.) 
State statute held not to require allowance of attornev’s fees to heneficiary, where insurer's 
postponement of payment is bona fide for purnose of having rival claimant’s richts deter- 
mined. Beneficiary recovering in action on life policy held not entitled to attorney’s fees 
under state statute, where insurer offered to pay monev into court. in view of adverse 
claims of insured’s allered creditors based on insured’s trust agreement with bank. 
Laws v. New York Life Ins. Co. et al. (U. S.) 





602—In action on life noliey, insurer filine equitable plea showing existence of adverse 


claim to monev which insurer offered to but did not pav into court, held liable onlv for 
services rendered by successful claimant’s attorney, prior to filing of insurer’s plea, in 
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instituting action and in enforcing insurer’s liability for interest for period elapsing 
between date of institution of action and date of rendition of decree. Laws v. New 
York Life Ins. Co. et al. (U. S.) ls : 

602—Beneficiary who sued for double indemnity and who recovered only face value of life 
policy less loan on policy, which amount had been tendered by insurer, held not entitled 
to attorney’s fees under Nebraska statute allowing attorney’s fees in addition to amount 
of recovery on life policy. McCrary v. New York Life Ins. Co. (U. S.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Insurer held to have had duty to advise wife of insured of existence of a double 
indemnity clause of life policy after accidental death of insured, where wife was ignorant 
thereof. Agreement signed by beneficiary releasing insured from all liability under life 
policy after agent of insurer gave beneficiary check for face of policy and concealed fact 
that policy contained double indemnity clause held not settlement of claim under double 
indemnity clause, where beneficiary had never had possession of policy and knew nothing 
about double indemnity clause and insurer had notice that insured had been drowned. 
Mid-Continent Life Ins. Co. y. Hill. (Ark.) . 

6(3—In action on life policy, plaintiff held not required to tender amount received as con- 
sideration for release and cancellation of policy alleged to have been procured by fraud, 
where recovery sought was amount of policy, less amount of consideration received for 
release and cancellation. Execution of release of insurer’s liability on life policy for 
recited consideration of $51 held not to extinguish right of action on policy, where only 
$50 was paid by insurer. Atlanta Life Ins. Co. v. Walker. (Ga.) ... 

603—Where theft policy provided that any agreement impairing rights of "insured ‘against 
carrier and any breach of warranty that insurance would not inure to benefit of any 
carrier would render policy null and void agreement between insured and carrier that 
policy should protect both held violative of policy and to release insurer from liability 
thereunder. Kesslen Shoe Co., Inc. v. Philadelphia Fire & Marine Ins. Co. (Mass.) 

603—Motor carrier which paid consignor upon consignee’s rejection of cargo rendered junk by 
fire could recover from insurer of cargo, notwithstanding carrier’s refusal to protect its sub- 
rogation rights by becoming party to action instituted insurer of truck, which had paid 
carrier for damages to truck resulting from collision causing fire, against tort-feasor, 
responsible for collision. Associated Truck Lines v. Employers’ Fire Ins. Co. of Boston, 
Mass. (Mich.) ; 

603—False representation by insurer’s representative inducing beneficiary of life policy to 
execute release, and on which representation beneficiary was justified in relying, would 
make release ineffective to bind beneficiary, regardless of good faith in making representa- 
tion. Penn Mutual Life Ins. Co. v. Nunnery. (Miss.) ‘ 

603—Insured’s indorsement of benefits check bearing notation that amount, which merely 
satisfied insurer’s minimum and admitted liability for disability payments during period of 
insured’s illness from pneumonia, was received in full satisfaction of all claims accrued 
or to accrue against insurer on account of any illness heretofore contracted, held not to 
bar recovery for myocarditis which developed from pneumonia, since release as to such 
disability was without consideration. Use by insurance companies of a printed release 
form appearing upon back of their checks in place ordinarily used for indorsement, 
so that act of indorsement executed release also, is looked upon with disfavor because 
of abuses to which such form is adaptable. White v. Inter-Ocean Casualty Co. (W. Va.) 

§ 604. CONTRIBUTION BETWEEN INSURERS. 

604—Defendant insurer, which had paid judgment rendered against it in suit on automobile 
eet: held entitled to bring in as party defendant another insurance company which 
ad issued policy on same automobile. Sutton v. Franklin Fire Ins. Co. et al. (N. @.) 


§ 605. SUBROGATION OF INSURER. 
§ 606. - ON PAYMENT OF LOSS IN GENERAL. 


606—Release executed by plaintiff after recovery of judgment for damages to person and 
clothes in automobile accident held binding on plaintiff’s collision insurer, precluding 
subseyuent action for damages to automobile sustained in same accident, where defendant 
had no knowledge that insurer had compensated plaintiff when defendant accepted release. 
Kidd v. Hillman et al. (Cal.) ; 

(1). In general. 

606(1)—Under fire policy subrogating insurer on payment of loss to insured’s rights against 
wrongdoer, insurer waived right to subrogation by failure to assert such right until after 
settlement between insured and wrongdoer. Firemen’s Ins. Co v. aoe Power Co. et al. 
(Ga.) F ‘ 

606(1)—In action to compel defendant ‘to indemnify plaintiffs for money ” paid under fire 
insurance policy, whether fire resulted from lack of care of defendant's employees in 
using gasoline blowtorch to remove paint from woodwork which was done close to loose, 
dry shingles held for jury. A®tna Ins. Co. et al. v. Alven. (N. Y.) ; 


(2). Subrogation to rights of mortgagee. 
606(2)—Denial of insurer’s right of subrogation against mortgagor, on ground that insurer 
waived such right by disclaiming liability solely on ground of lack of insurable interest 
in holder of record title, held error where there was no testimony that insurer denied 
liability solely on sueh ground. Citizens State Bank o Clare v. State Mutual Rodded 
Fire Ins. Co. (Mich. 


606(2)—Where trust deed provided for payment ef insurance ‘proceeds for fire loss to mort- 
agee according to its interest, and mortgagee insured premises adding cost to mortgage 
debt, and mortgagor had no notice of agreement between mortgagee and insurer that in 
case of loss insurer should be subrogated to rights of mortgagee, which agreement was 
contrary to standard policy, insurer paying mortgagee held not subrogated to rights of 
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mortgagee so as to defeat mortgagor’s right to have amount paid applied to mortgage debt. 
Buckner v. United States Fire Ins. Co. et al. (N. C.) 

606(2)—Fire policy on mortgaged property canceled as to mortgagor’s interest but remaining 
effective as to mortgagees’ interests must be treated as contract with mortgagees sep- 
arately. Where fire policy taken out by mortgagor who paid premiums provided that if 
insurer became liable to mortgagees but not to mortgagor, payment of full amount of 
mortgages should entitle insurer to subrogration, insurer held entitled to subrogation where 
it was still liable to mortgagees after mortgagor’s cancellation of policy without knowledge 
of mortgagees. Where mortgagor, who had canceled fire policy without consent of mort- 
gagees and had taken out policy in another company, brought equitable action against 
both insurers to determine which policy was in force, original insurer, which was still 
liable to mortgagees and entitled thereby to subrogation could require second insurer, 
liable for full amount of loss, to pay mortgagees’ interest directly to avoid circuity of 
action. Labonte et al. v. St. Paul Fire & Marine Ins. Co. et al. (N. H.) 

606(2)—Insurance company’s lien by subrogation to rights of corporate assignee of mort- 
gage note and trustees therefor for amount paid by it on judgment against it and com- 
pany issuing second policy for amount of loss by fire held subject to lien of such assignee 
and trustees as to unpaid portion of mortgage indebtedness, vee Assurance Society 
Limited v. Equitable Trust Co. et al. (Tex.) : 

( ‘Tetcoention under guaranty and indemnity insurance. 

606(5)—Automobile liability insurer, which paid judgment obtained against insured by guest 
of automobile which collided with automobile of insured, had same rights against motorist 
with whom insured collided for contribution as alleged tort-feasor, as insured would have 
if he were suing motorist. Automobile liability insurer held not entitled to contribution 
from motorist with whom insured collided, for judgment which insurer paid to motorist’s 
guest, on theory that insured’s negligence was merely technical or constructive, where 
insured by final judgment was adjudicated to be negligent, and at best insured’s negligence 
was equal to negligence charged against motorist. Insurer of owner of automobile which 
collided with another held not entitled to recover one-half of amount of judgment against 
owner for injuries sustained by guest in other colliding automobile, which judgment 
insurer had paid, where owner of other automobile was not sued by guest. &tna Life 
Ins. Co. v. Dejean et al. (La.) 

606(5)—Where reciprocal exchange casualty insurer, under automobile collision policy, with 
$50 deductible clause, paid insured property damage, less $50, resulting from collision 
between automobile and streetcar and notified streetcar company of insurer’s right of sub- 
rogation, and streetcar company thereafter paid insured $50 for release of all damages 
resulting from collision, insurer held not entitled to maintain action in own name against 
allegedly negligent streetcar company for amount of damages insurer had paid to insured. 
Where indemnity insurer is unable to maintain its own name action in subrogation, action 
must be brought in name of insured, who becomes trustee for insurer for moneys recovered 


in its behalf. Subscribers at Casualty Reciprocal Exchange, by Dodson et al. v. Kansas 
City ro, Service Co. (Mo.) 5 : 

$ 607. DER ASSIGNMENT OF RIGHTS OF INSURED. | 

607—Action in aioe tion of insured’s claim may be maintained by indemnity insurer in its 
own name only where it has paid insured the full damage sustained by him and insured’s 
cause of action against the oe causing the damage is assignable. Where indemnity 


insurer has paid only part of the damages sustained by insured and the cause of action 
against the person causing the damage is assignable, insurer may maintain action in its 
own name against such cascal only where he consents to the splitting of the cause of 
action. Subscribers at ~~ Reciprocal Exchange, by Dodson et al. v. Kansas City 
Public Service 

607—Insurer, having we, - conclusively established issuance of theft policy to automo- 
bile manufacturer, theft of automobile from dealer, payment of loss, and transfer of 
title to insurer from both manufacturer and dealer, and having seauestered automobile 
found in defendant's possession, held bound further to prove merely that stolen auto- 
mobile and sequestered automobile were identical, and hence court properly submitted 
cause on sinvle issue regarding such identity. In action by theft insurer as insured’s 
subrogee and assignee to recover stolen automobile allegedly found in defendant’s 
possession, theft need not be proved with strictness required for conviction in criminal 
case; it being sufficient to show that unknown person deprived insurer of possession 
of automobile without its consent. Rountree Motor Co. et al. v. Insurance Co. of 
North America. (Tex.) a 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 

608—Egquity held appropriate forum for determination of right of injured party recovering 
a ee to enforce automobile liability policy. Bosse v. Wolverine 
ns. Co. 

§ 611. GROUNDS OF ACTION. 

611—Beneficiary of life policies held entitled to sue and recover for amount deducted from 
policy without controversy and without consideration expressly -. in settlement of 
disputed amount. O’Maley v. Northwestern Mutual Life Ins. Co. Mo.) 

§ 612. CONDITIONS PRECEDENT IN GENERAL. 

(1). In general. 

612(1)—Beneficiary’s recovery on life policy providing that policy would be paid upon sur- 
render thereof and all receipt books held not precluded by failure to show surrender of 
any receipt books, where insurer did not deny claim that no receipt books were in control 
of beneficiary; reference to “all receipt books” in policy meaning only such books as 


1046 





Topical Index 


were in custody or control of beneficiary or legal representative of insured. Progressive 
Life Ins. Co. v. Haygood. (Ga.) .... cue 

612(1)—Insured must comply with conditions of his poli 
thereunder. Corley v. Atlantic Life Ins. Co. (S. 

(2). Notice and proof of loss. 

612(2)—Group policy denying disability benefit payments unless written notice of disability 
was presented within one year after termination of insurance made substantial compliance 
with such provision within time prescribed condition precedent to recovery of disability 
benefits, unless compliance was expressly or impliedly waived or noncompliance was 
legally excused. Metropolitan Life Ins. Co. v. Fields. (Ga.) 

612(2)—Where disability clause of life policy stated that disability benefits should be payable 
six months after receipt of proof, written statement by insured to insurer giving nature 
of his disease and its history, date of disability, nature of his employment, and name 
of his physician, where subsequent letter from insurer failed to point out wherein such 
proof was insufficient, constituted sufficient proof of disability to authorize commence- 
ment of suit against insurer on date more than six months subsequent thereto. Touloupas 
v. Equitable Life Assurance Society of the United States. (Ill.) : ‘ 

612(2)—Provision of group policy requiring due proof of loss as condition precedent to 
enforcement of policy was reasonable and not in violation of any statute o 
Connecticut General Life Ins. Co. v. Koenegay. (Tex.) 

§ 614. DEFENSES. 

§ 615. —— IN GENERAL. 

615—Where insurance companies were designated by their agent with authority to accept 
insurance as of time of application, it was no defense in an action on fire policies 
covering stored cotton that their agent also represented other companies. Where insurance 
agent for several companies designated two of them as insurers against fire for cotton 
stored, that such companies had been discriminated against held no defense to action on 
fire policies by insured. Fireman’s Fund Ins. Co. et al. v. Leftwich. (Ark.) ‘ 

615—Where assured requested insurer to issue full coverage automobile policy to replace 
policy about to expire, and insurer delivered policy which it represented covered request, 
assured’s failure to read new policy held not to preclude recovery thereon, where assured 
did not make written application for such policy. Where assured requested insurer to 
issue full coverage automobile policy to replace policy about to expire, and insurer 
delivered new policy which it represented covered request, but which excluded liability 
for automobile registered in assured’s name, failure of assured, who was registered owner 
of automobile, to deliver registration certificate to buyer until after issuance of policy, 
held not to preclude recovery for damage to automobile. Assured held entitled to recover 
for damage to automobile which had been sold to employee, though assured was still 
registered owner thereof, notwithstanding policy excluded liability for automobile regis- 
tered in assured’s name, since assured was entitled to coverage of liability which might 
be imposed upon it because of employee’s accident while in assured’s employment. That 
assured, who was registered owner of automobile, seeking recovery on automobile policy 
excluding liability in such case, had failed to plead or prove waiver of condition, held 
no defense to action, since no duty rested on assured to plead waiver of affirmative war- 
ranty. Where assured secured policy on automobile which had been sold to employee 
without transferring registration certificate to employee’s name and policy excluded 
liability where automobile was registered in assured’s name, failure to show that insurer 
had actual knowledge as to registration held not to preclude recovery on policy, where 
facts directly brought to insurer’s attention cast on it duty to inquire into all facts 
pertinent to transaction. Where assured requested specific coverage for particular 
automobile which assured had sold to employee, insurer held bound to give protection 
for such automobile, notwithstanding that policy issued pursuant to such request excluded 
automobile registered in assured’s name and that registration certificate had not been 
transferred to employee’s name at time of issuance of policy. Golden Gate Motor Trans- 
port Co. v. Great American Indemnity Co. (Cal.) .._. caspian peed cee ee erases 

615—Statements of insured and his physician in proof of disability that insured had been 
totally and permanently disabled from date of injury and since date designated subsequent 
to injury held not waiver of claim for disability prior to designated date or to work 
estoppel against insured from claiming disability he 
Life Ins. Co. v. Williamson. (Ga.) . 

615—Where insured’s contention, and cour ly 
disabled within meaning of disability clause of life policy throughout contested period, 
and that policy had therefore been operative throughout, notwithstanding insured’s non- 
payment of premiums, insured held not guilty of laches in delaying, for nearly seven 
years, bringing of suit to recover benefits. Frey v. Great Southern Life Ins. Co. (La.). 

615—In suit to reform fire policy issued in husband’s name on wife’s property to have wife 
declared the insured therein and to recover on policy, insurer’s attempt to defeat recovery 
by technical defenses held contrary to public policy evidenced by statute providing that 
breaches of warranties and conditions should not invalidate fire policy unless increasing 
4 moral or physical hazard. Guccione v. New Jersey Ins. Co. of Newark, N. 
(La.) , ; aciiw EN 

615—Defense of City Park Improvement As: 
caused by its employees’ negligence in performance of governmental function, is per- 
sonal to association, and does not extend to insurance carrier agreeing to indemnity 
association against loss because of liability imposed by law for damages on account 
| bodily injuries or death. Rome v. London & Lanscashire Indemnity Co. of America. 

61S—Where industrial policy provides that it shall not take effect if on date thereof the 
insured be not in sound condition but that premiums shall be returned, insurer, to defend 
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under such provision, must allege and prove return or a tender of gaunehanin. Weddle v. 
Prudential Ins. Co. of America. (Nebr.) 

615—Assignee held not precluded from recovering on ‘life policy in action based on " presump- 
tion of death from seven years’ absence, because of judgment for assignee in action to 
require insurer to make policy loan brought after insured’s disappearance wherein insured 

was joined as plaintiff under power of attorney, een. insurer knew as much about 

insured’s disappearance as assignee and was not prejudiced, as respects insurer’s plea of 
laches. Egan v. Missouri State Life Ins. Co. et al. (Okla.) 

615—Insured’s murder of beneficiary did not invalidate life policy which expressly reserved 
to insured right to change beneficiary. Longenberger et al. v. Prudential Ins. Co. of 
America. (Pa.) .... 

615—Letter written by insurer under automobile liability policy stating that insured had failed 
to report accident, filing of lawsuit arising therefrom or to forward summons in such 
action as required by policy and disclaiming liability under policy because of failure of 
insured to give prompt written notice of accident held not waiver of all defenses except 
failure to report accident. Keyes, to Use of New Hampshire Mut. Liability Co. v. 
Continental Casualty Co. (Pa.) 

§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 

616'4—Where a contract has been made to insure payment and for benefit of one holding 
claim against insured, person having such claim mav file creditor’s bill against insurer and 
judgment recovered against insured is conclusive against insurer. ‘Taxicab driver’s affi- 
davit, made after trial of plaintiff’s action against taxicab company, that palintiff was 
not a passenger but a guest when injured and that driver gave false testimony, did not 
show fraud vitiating plaintiff’s judgment against taxicab company, and hence insurer in 
statutory indemnity bond could not assert such defense in plaintiff's action on bond. 
Roberts v. Central Mut. Ins. Co. (lIIl.) 

616%—Insurer under automobile liability policies held bound by judgment against insured 
for injuries sustained in automobile accident, regardless of whether notice was served on 
insurer demanding payment of judgment. AARON OE v. Central Mut. Ins. Co. of 
Chicago. cP. « 

616%—Under automobile liability policy excluding. coverage for damages to insured’s employ- 
ees, insurer held not liable to injured passenger in insured’s automobile, where jury made 
general finding in her favor on complaint charging that she was employee and answered 
interrogatories affirmatively stating that she was such employee. State Farm Mut. 
Automobile Ins. Co. v. Phillips. (Ind.) 

616%.—Judgment, in suit by injured party against insured for injuries sustained in an auto- 
mobile accident, held not res adjudicata in suit by injured party against insurer on auto- 
mobile liability policy as to whether injured party and his son were passengers for hire 
in insured’s truck at time of accident, where such question had not been decided in 
former suit. Lowery v. Zorn (Maryland Casualty Co., Garnishee). (La.) 

616%4—Judgment against wife of insured under automobile liability policy, in action wherein 
only issues were liability of wife for injuries to third person received in automobile 
accident, held not res judicata of issue of insurer’s liability in subsequent action wherein 
insurer set up nonliability under clause of policy that policy should be void if liability of 
insured arose while automobile was operated by person under age of 16 years. Rogers 
v. Detroit Automobile Inter-Insurance Exchange. (Mich.) 

616%4—Plaintiff who was denied recovery from autogobile owner whose automobile struck 
plaintiff, on ground that driver of automobile at time of accident was agent of garage 
where automobile was kept, and not agent of automobile owner, held estopped from deny- 
ing that driver was agent of garage and not of automobile owner in subsequent_action, 
brought against owner’s insurer, notwithstanding insurer was not party to prior suit. 
Collins v. Eagle Indemnity Co. (N. J.) 

616%—Under towage policy indemnifying insured against loss in respect of any other ship 
caused by ship insured, insurer held liable to insured for amount recovered against insured 
in admiralty by shipper, notwithstanding theory of recovery in admiralty was breach of 
contract and not negligence, where shipper had sued insured on theory of negligence, 
but abandoned that theory through the intermeddling of insurer, who thereby sought to 
escape liability to insured. Massey v. Globe & Rutgers Fire Ins. Co. (N. Y.) 

616%—Where insurer pursuant to liability policy assumes charge of and contests suit against 
insured until recovery of final judgment against insured, insurer thereby becomes so 
connected with litigation, by its interest in result and participation therein, as to be bound 
by judgment, and is estopped to deny its liability thereon. Leap et al. v. Braziel. 
(Tex.) he 

§ 618. VENUE. 

618—On insured’s death, wife who was sole beneficiary of life policy had right to maintain 
action on policy in county in which policy was made and was to be performed and in 
which insurer had agent. Life policy which provided that it was not to be in force until 
initial premium was paid, and policy was personally received by insured, was made in 
county in which insurer’s general agent collected premium and delivered policy, as 
respects right of beneficiary to maintain suit on policy in such county. Wife who was 
sole beneficiary of life policy issued by insolvent insurance company could maintain action 
thereon, in county in which policy was made, against reinsuring company which entered 
into reinsurance agreement with insolvent company after insured’s death to pay accrued 
death claims on insolvent company’s existing policies, where reinsuring company had agent 
in county in which policy was made. Kentucky Home Life Ins. Co. v. Johnson. (Ky.) 


618—Contract under certificate applied for and delivered in county of forum, thereby making 
group policy effective as to plaintiff employee, who resided and worked therein, held 
contract made and to be performed there, and hence court acquired jurisdiction by service 
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on insurer’s chief agent, who was its highest officer in county. Prudential Ins. Co. of 
America v. Terry. (Ky.) 

618—Statute allowing suits on ‘fire, life, marine, or accident insurance ‘to ‘be brought at 
insurer’s domicile or in place where its principal agent is established, or in parish where 
loss occurred, held not applicable to action based on theft clause of automobile policy 
covering fire and theft. Action based upon theft clause of automobile policy covering 
fire and theft could not be brought in parish where automobile was subsequently found, 
which was not parish wherein insurer’s principal place of business was located, notwith- 
standing incidental allegations of stripping and burning of automobile in parish wherein 
automobile was found, which were alleged to show it was impossible for insurer to return 
automobile and avoid liability, Marretta v. General Exchange Ins. Corp. (La.) 

§ 619. SPECIAL STATUTORY LIMITATIONS. 

619—Defense of statute of limitations relating to actions on forfeited insurance policies held 
insufficient in action for disability benefits under life insurance policy surrendered =e 
canceled. Magaliff v. New York Life Ins. Co. (N. Y. ‘ e 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY 

§ 621. TIME BEFORE ACTION CAN BE MAINTAINED. 

621—Where insured made proof of disability under policy insuring against blindness, letter 
from insurer to its agent relating that proof showed insured was not totally blind and that 
his claim was rejected constituted denial of liability giving rise to cause of action in 
favor of insured, notwithstanding provision in by-laws of association that proof of blind- 
ness should be held on file for one year. Locomotive Engineers Mut. Life & Accident 
Ins. Ass’n v. Vandergriff. (Ark.) maiv'nde ; 

§ 622. TIME WITHIN WHICH ACTION MAY BE BROUGHT. 

(1). In general. 

622(1)—Insured’s failure to give written notice of injury until four years, seven months, 
and three days after injury held to preclude recovery of disability benefits under group 
life policy, in absence of evidence showing excuse for noncompliance with provisions of 
policy fixing time for giving notice and for instituting suit. Coburn v. Metropolitan 
Life Ins. Co. (Mo.) 

622(1)—Expiration of period provided in fire policy for bringing suit held not to defeat action 
brought by mortgagor against mortgagee and insurer to have amount of insurance paid 
to mortgage credited on deeds of trust in accordance with terms of deeds. Buckner 
v. United States Fire Ins. Co. et al. (N. 

622(1)—Under automobile liability policy providing that action thereon could not be maintained 
after two years from accrual of right of action, insurer would not be liable for pro- 
portionate share of amount paid by coinsurer in settlement of claim covered by policy 
more than two years before commencement of action, unless insured brought herself 
within exception to limitation provision. Keyes, to Use of New ae Mut. 
Liability Co. v. Continental Casualty Co. ; 

(2). Validity of provisions. 

622(2)—One-year limitation provided by New York standard form fire policy, prescribed by 
statute, is valid. Guccione v. New Jersey Ins. Co. of Newark, N. J. (La.) 

622(2)—Provision of automobile liability policy limiting to two years after occurrence causing 
loss or damage actions against insurer arising from claims on insured for damages held 
valid. Contract limitations contained in insurance policy providing time within which 
suit must be brought are valid, unless prohibited by statute. Card v. Commercial Casualty 
Ins. Co. (Tenn.) eee ; 

(3). Computation of period of limitations, 

622(3)—-Where injured person has right to sue insurer conditioned upon unsatisfied judg- 
ment against insured, obtaining of judgment and unsuccessful efforts to collect it are 
conditions precedent to cause of action against insurer for purpose of setting in ae 
statute of limitations. Spann v. Commercial Standard Ins. Co. of Dallas, Texas. (U. S.) 

622(3)—Cause of action on group certificate involving presumption of death from unexplained 
absence did not accrue until seven years after insured’s disappearance, as respects 
limitation, although plaintiff was required to prove that insured died within seven-year 
period, before insured was coeppes from epee’ rolls. Wells v. Equitable Life 
Assurance Society. (Nebr.) beatin 


(5). Commencement of action. 
622(5)—Filing of suit on fire policy interrupted pecanngenes: Guccione v. New Jersey Ins. 
Co. of Newark, N. J. (La.) 


§ 623. WAIVER OF LIMITATIONS. 
(1). In general. 
623(1)—-Under group life policy insuring against total disability requiring giving of imme- 
diate notice of injury, furnishing of affirmative proof thereof within 30 days, and bringing 
of actions within two years, insurer by accepting proof of disability, and requiring medical 
examinations of insured after insured’s failure to comply with policy conditions, waived 
such conditions, notwithstanding insurer’s declarations that it thereby waived no defenses. 
Cordell v. Metropolitan Life Ins. Co. (Ga.) ; 
(3). By conduct inducing delay. 
623(3)—To warrant application of doctrine of estoppel, it must be shown that conduct of 
party against whom waiver of policy limitations is claimed causes adverse party to change 
his position by lulling him into false security, and causing him to delay or waive asser- 
tion of his rights to his damage. Ettman v. Continental Ins. Co. (N. J.) 
(4). Denial of liability. 
623(4)—Evidence that plaintiffs sought legal aid to learn if their fire policy had been legally 
canceled and that they made fruitless efforts to obtain policy from agent on whom they 
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depended held to show reliance on false statements of agent and insurer that policy had 
been canceled, estopping insurer from invoking twelve-month limitation inserted in policy 
as a defense to suit on policy brought subsequent to expiration at such time. Insurer 
has duty to deal openly and justly with illiterate people who depend largely upon fairness 
and honesty of its agent and accept statements concerning their insurance as true and 
authoritative. Statement of insurance agent through whom policy transactions had been. 
had that policy had been canceled held statement of fact upon which policyholders were 
entitled to rely and not mere expression of opinion or conclusion of law. Rapochi et al. 
v. Continental Ins. Co. of City of New York. (Pa.) 

§ 624. PARTIES. 

(1). Parties plaintiff in general. 

624(1)—Mother procuring life policy insuring son and paying premiums and procuring loan 
thereon, who was at all times recognized as beneficial owner of policy, held entitled tu 
maintain suit on policy, notwithstanding that she was not named as beneficiary therein. 
Evidence supported judgment awarding recovery on life policy based on ground that 
policy had not been surrendered for cancellation. Metropolitan Life Ins. Co. v. White. 


r 

624(1)—One to whom certificate is issued under group life ow! is entitled to sue thereon in 
his own name. Johnson v. Metropolitan Life Ins. Co, (Ga.) 

624(1)—Under burglary policy providing that insurance should apply to all property owned 
by husband or any permanent member of his household, husband held without insurable 
interest in wife’s diamond ring, and hence not entitled to maintain action on policy for 
theft of ring for his own benefit. Under burglary policy providing that insurance should 
apply to property owned by insured or by any permanent member of his household, 
estranged wife of insured who had temporarily returned to husband would be entitled to 
adopt indemnity provisions of policy and maintain action in her own name for theft of 
diamond ring from husband’s home. Price v. United Pacific Casualty Ins. Co. (Ore.) 

624(1)-—-Where automobile liability policy authorized insured to provide at insurer’s cost such 
immediate surgical relief as is imperative at time of accident, but insured denied author- 
izing general treatment and hospitalization or promising to pay surgeons and _ hospital 
for treatment of injured party, insured held not “proper party’’ to sue insurer in behalf 
of surgeons and hospital for treatment and hospitalization. Dime Taxi Co. et al. v. 
Central Mutual Ins. Co. of Chicago. (S. C. 

(2). Persons to whom policy is payable. 

624(2)—Insured’s administrator held “proper party” to collect loss occurring after insured’s 
death under windstorm policy running to insured, his heirs, executors, administrators, 
and assigns. Indiana Mut. Cyclone Ins. Co. v. Rinard. (Ind.) 

624(2)—-Master group policy insuring employees of members of employer’s ‘association is 
eontract by insurer and employer for benefit of third party, and employee or his beneficiary 
.. entitled to sue thereon when employee comes under omnes of policy. —_ v. 

ohn: Hancock Mut. Life Ins. Co. (Mo.) 

at yy of money by armored truck could enforce in its own name carrier’s ‘jiability 
pol icy if carrier had ‘become liable to shipper, where insurance was made for account of 
“whom it may concern,” though loss was made ee to insured or order. Miami 
Jockey Club v. Union Assurance Society, Ltd. (U. S.) . < 4 

(3). Mortgagors and mortgagees. 

624(3)—Action on fire policy containing standard mortgagee clause in favor of insured’s 
judgment creditors should be in insured’s name, to use of judgment creditors, and 
would be subject to any defenses which insurer might have against insured. Dalesandro 
et al. v. New York Underwriters Ins. Co. (Pa.) : . 

§ 625. PROCESS. 

$ 627. AGAINST FOREIGN INSURANCE COMPANIES. 

(2). Service on insurance commissioner or other official. 

627 (2)—Provision of statute that certified copy of insurance commissioner’s appointment by 
foreign insurance company as attorney to receive process in state shall be sufficient 
evidence of his authority is not exclusive as to method of proving such authority. 
Insurance commissioner’s reception of service of process on foreign insurer and collection 
of fee provided by statute when service is made on him as agent for foreign insurer, 
considered with presumption of correct performance of his duties and fact that the 
foreign insurer was doing business in state afforded inference that commissioner was 
authorized to accept service. In absence of statement in deputy sheriff’s return or other 
evidence that insurance commissioner was absent at time service of process was made 
on chief clerk in such commissioner’s office in execution proceeding against foreign insurer, 
service of exeuction on such clerk held insufficient under statute. Reade v. Indemnity 
Ins. Co. of North America. (Conn.) ' 

627(2)—In action against insurer for loss occurring after insurer - had withdrawn from doing 
business in state, service of summons upon insurance commissioner as statutory agent 
held valid, since, where insurer has made a valid contract, it remains in state and subject 
to processes of courts of state until contract shall have terminated. Preferred Risk 
Fire Ins. Co. v. Neet et al. (Ky.) : 

627(2)—Missouri justice court had jurisdiction of suit by Missouri citizen on insurance 
policy issued in Kansas by insurer incorporated in Kansas and licensed to do business 
in Missouri at time of suit, and service on Missouri insurance superintendent was valid, 
notwithstanding, at time policy was issued, insured was Kansas citizen and insurer was 
not licensed to do business in Missouri. State ex rel. Liberty Life Ins. Co. v. Masterson. 


(Mo.) 


627(2)—Service of summons on Superintendent of Sstaswart Jueurence Department in Missouri 
resident’s action against English insurance company on accident insurance policies, issued 


1050 





‘Topical Index 


in Illinois to one residing therein at such time and when he died and payable to his 
estate, administered in such state by Illinois executor, held valid; such policies being 
outstanding in Missouri within provision of Missouri statute that service on such super- 
intendent should be deemed personal service on foreign insurance company. Lonave 
Guarantee & Accident Co., Ltd. v. Woelfle. (U. S.) 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. : N GENERAL, 
(1). In general. 
629(1)—Under automobile policy excluding liability for automobile registered in assured’s 
name, assured’s failure to allege that automobile was registered in employee’s name or 
that it was not registered in assured's name held not to render complaint defective, since 
any claim of breach of contract was matter of defense. Golden Gate Motor Transport 
Co. v. Great American Indemnity Co. (Cal.) 
629(1)—Insured’s alleged sole heir must allege and show that she has obtained judgment of 
possession to recover proceeds of industrial life policy. Failure of petition by insured’s 
sole heir on industrial life policy to allege that she had obtained judgment of possession 
did not necessarily require dismissal of suit, since such om might possibly be made. 
Toles v. Metropolitan Life Ins. Co. (La.) ‘ - 
629(1)—Complaint which failed to allege that insured. motorist was ‘within ‘statutory class 
where liability would attach to automobile liability insurer, and that execution had been 
issued against insured and returned unsatisfied held insufficient to permit administrator 
ad prosequendum to maintain action to establish liability of insurer on judgment which such 
administrator had obtained against insured under Death Act. Pavignano v. Atlantic 
Casualty Ins. Co. (N. J.) 
629(1)—-Amount recoverable as attorney’ s fee in insurance case must be pleaded and con- 
arate part ot general recovery sought. Johnson v. Universal Life & Accident Ins. 
ex 
629(1)—In suit under disability ‘indemnity clause of policy, allegations ‘that insurer had ceased 
operating as an unincorporated local mutual aid association, and had been incorporated 
as general life insurance company, that insurer thereafter solicited business outside 
territory prescribed by statute governing local associations and that insurer assumed 
obligations of its predecessor association, held to state cause of action for disability 
— under either theory of insurer’s identity. Houston Life Ins. Co. v. Dabbs. 
( Tex.) 
629(1)—In action on accident policy, allegation of agreement by agent for issuance of policy 
would imply assertion of agent’s authority since, in absence of such authority, there 
could be no agency. In action on accident policy, allegations of declaration that agent 
advised applicant for policy that he was authorized and that premium receipts had 
word “agent’’ printed on them, implying that agent could contract, and that applicant 
believed and relied on belief that agent was authorized to accept application in behalf 
of insurer, held insufficient to allege authority in agent to contract as against demurrer. 
Hartline v. Mutual Ben. Health & Accident Ass’n. (U. S. , 
(2). Making and terms of contract. 
629(2)—Failure of petition by insured’s heir on industrial life policy to allege that policy was 
payable to estate or to executor or administrator of insured did not necessarily require 
dismissal of suit, Sane such allegation might possibly be made. Toles ‘v. aeegenee 
Life Ins. Co. ( 
§ 630. INSURABLE INTEREST. 
630—In action on fire policy, plaintiff’s allegations that insured property was homestead of 
plaintiff’s husband at time of his death and at time of issuance of policy to plaintiff had 
been set aside to plaintiff and her minor children as a homestead held to disclose an 
insurable interest in plaintiff. National Union Fire Ins. Co. v. Morgan. (Ala.) 
630—Allegations that insured’s wife held mortgage against property, that mortgage was not 
paid, that wife gave interest in mortgage and mortgaged property to insured, that he 
paid foreclosure expenses, that sheriff made deed to wife instead of insured as directed, 
that wife did not claim interest in or title to property, and that insured had exclusive 
and sole possession and had rented property out to tenants, held to disclose insurable 
interest. Farmers Mut. Fire Ins. Co. of Georgia v. Pollock. (Ga.) d 
§ 634. —— ne OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—In action on fire policy, plaintiff’s allegations that, after the fire, an agent of insurer, 
acting within scope of his authority and with full knowledge of character of plaintiff’s 
ownership of insured property, had. requested plaintiff to procure proof of cost of con- 
struction value of house, held to mage waiver of any forfeiture. National Union Fire 
Ins. Co. v. Morgan. (Ala.) 
634(1)—Insurer could not escape liability. for disability benefits| under life ‘policies because 
insured failed to allege that policies were in effect on date when proof was received by 
insurer, where allegations and evidence disclosed that there was no default in premium 
prior to date when application for reinstatement was made and accepted, which was after 
insurer received proof. Atlas Life Ins. Co. of Tulsa, Okl. v. Kennedy. (Ark.) 
634(1)—Where by-laws of insurer provided for postponement of final action on sabes of 
blindness for twelve months, insured, who brought suit when insurer denied liability 
before twelve months after claim was presented, was not required to plead waiver of 
by-laws. Locomotive Engineers Mut. Life & Accident Ins. Ass’n v. Vandergriff. (Ark.) 
634(1)—Ground of demurrer to suit on group life policy that premiums paid by insured after 
ceasing to work were paid to employer and not to insurer should have been overruled, 
where cured by amendment alleging that premiums so paid were received by insurer. 
Cordell v. Metropolitan Life Ins. Co. (Ga.) 
634(1)—Where beneficiary’s petition in action on life policy stated cause of action against 
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insurer, inclusion of unnecessary allegation that all premiums due thereon at time of 
insured’s death had been paid, would be treated as mere surplusage. Green v. American 
es ED SRR NO oran 2/5 els. Os 0 OMG OR Dihe COebd OL ANNE RE ODE CONE <bials 56 

634(1)—Complaint, in action on oral contract of fire insurance, which contained no allegation 
as to character or amount of premium, held defective, but amendable as to such defect. 
ee ee a RS A eee er eee ee reat tee Pee 

634(1)—-In action on fire and theft policy covering ‘merchandise being transported by public 
carriers, or by insured’s own trucks, provided trucks were used in connection with public 
carriers, and forbidding agents to waive terms of policy except by attached writing, 
declaration based on general agent’s oral agreement [espesting in effect to waive such 
proviso held demurrable as not showing sufficient independent oral contract because no 
consideration was alleged. Adalian’s, Inc. v. Fidelity-Phenix Fire Ins. Co. of New 
MGS AE (rae, caine ras ik Gere Oe Mis aa MRT RAG oy ROPE SE ED CONSE RY CEO ITED Cie cam 

(2). Conditions as to notice and proof of loss. 

634(2)—Conditions as to notice and proof of loss. In action on fire policy covering loss by 
fire, lightning, windstorm, cyclones, and tornadoes, demurrer to petition on ground of fail- 
ure to allege that proofs of loss were given to insurer 60 days before institution of suit as 
required by policy held properly overruled. Firemen’s Ins, Co. v. Oliver. (Ga.) 

635. LOSS AND CAUSE THEREOF. 

635—Suit by shipper of money by armored truck on policy insuring carrier against liability 
for loss or damage to property shipped held dismissible, where declaration failed to allege 
iat —9 aed been lost or damaged. Miami Jockey Club v. Union Assurance Society, 
t Ss he alisiohs 5 GAsa nh anes Ak WOR 6 HRS ONGC 6 dD cS Soe ceil OCR eR Neds 

§ 639. ANTICIPATING DEFENSES. 

639—Setting forth certain allegations in nature of anticipating defense in action on automo- 
bile policy held not to render assured’s complaint demurrable, where otherwise sufficient. 
Golden Gate Motor Transport Co. v. Great American Indemnity Co. (Cal.) 

639—Conditions of insurance contract in nature of exceptions are matters of defense, ‘which 
are not required to be = or negatived in petition. International Travelers Ass’n 
ne RD Wk hill. gio Od SAR RUIN) Be FOE CE OS Oe) CES eS SA OSS 

§ 640. PLEA, ANSWER, oR AFFIDAVIT OF DEFENSE. 

(1). In general. 

640(1)—In suit on life policy, answer alleging acceptance of check for amount of premiums 
paid, execution of receipt by plaintiff acknowledging receipt of check as payment in full 
of any claim on policy, and express waiver by plaintiff of any question as to check 
being legal tender, set up plea of “accord and satisfaction’’ good as against demurrer, 
although disclosing that plaintiff returned check. Interstate Life & Accident Co. v. 
Wilson. I oh ee cals £O8 hte ae tied odds Chae ta es Wie REALS oa oO Ea ath 

640(1)—Question as to invalidity of automobile oeiey = be raised } te answer. Sutton 
v. ir Fire Ins. Co. et al. (N. C.) ; : Liane ele 

. _Avoidance and forfeiture. 

640(2)- Plea of misrepresentation in insurance cases must aver that representation was 
relied upon or was inducement to acceptance of insured as insurable risk and issuance of 
policy. Plea of misrepresentation in insurance cases, which avers that matter misrepre- 
sented increased risk of loss, need not aver fact that representation was known or 
believed to be false. Sovereign Camp, W. O. W. v. Moore. (Ala.) ; ; 

640(2)—In action on life policy, answering setting up existence of prior policy in defendant 
company covering insured’s life without authorization by indorsements required by policy 
terms stated no defense because disclosing by facts pleaded that insurer had ‘implied 
actual notice’ of existence of prior pe. Interstate Life & Accident Co. v. Wilson. 
(Ga.) 

640(2)—In action on life policy, wherein it was alleged that insured had performed all things 
required of him under policy, answer admitting that premiums were (paid but denying that 
insured did all which was required of him for reasons alleged in “new matter’ did not 
preclude insurer from setting up alleged false and fraudulent representations by way 
of affirmative defense under new matter. Hakun v. Metropolitan Life Ins. Co. (Pa.) 

640(2)—Insurer under liability policy, to avoid liability, must aver some act or conduct by 
insured which is a material variance from terms of its policy. Tomlinson vy. Goldberg 
et al. (Pa.) Sate 

640(2)—Insurer’s plea in action on life insurance policy that it was prevented from contest- 
ing policy within contestable period and hence entitled to extension of time therefor, 
because courts of foreign country, wherein insured resided tor most of such period 
until his death before its expiration, had no equity jurisdiction to decree cancellation of 
policy for fraud in procuring it, held defective, in absence of allegation that such courts 
ved " pou to be so in other proceedings. New York Life Ins. Co. v. Panagiotopoulos. 
Cv. &. 


§ 641. a aasow on REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 

641(1)—In action on fire policy wherein plaintiff filed replication alleging that insurer was 
estopped by its agent’s knowledge from asserting insufficiency of plaintiff’s title to insured 
premises, sustaining of demurrer to rejoinder alleging that peney contained mortgage 
Sete Fn to bank and that agent was acting as agent for bank held error, but harm- 
less, ere evidence showed no agent of bank issued policy. In action on fire policy 
wherein plaintiff filed replication alleging that insurer had waived any forfeiture by 
having, with full knowledge of all matters, issued and sent its draft in payment of 
loss to its agent for payment to plaintiff, rejoinder thereto alleging that policy contained 
mortgage clause payable to bank and that agent was acting as agent for bank held 
insufficient as not meeting entire issue. National Union Fire Ins. Co. v. Morgan. (Ala.) 
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(2). Estoppel or waiver. 
641(2)—In action on fire policy wherein plaintiff filed replications alleging waiver of any 
forfeiture, insurer’s rejoinders thereto setting up that after fire and before matters 
alleged in replication parties had entered into nonwaiver agreement held sufficient as 
against demurrer. In action on fire policy wherein plaintiff filed replications alleging 
waiver of any forfeiture, insurer’s rejoinders thereto setting up that after fire and after 
matters set up in replications parties had entered into nonwaiver agreement held 
insufficient as against demurrer, where intent of agreement was to preserve status quo 
pending investigation and not to waive previous waivers. In action on fire policy wherein 
plaintiff filed replications alleging insurer had waived any forfeiture by having, with 
full knowledge of all matters, issued and sent its draft in payment of loss to its agent 
for payment to plaintiff, insurer’s rejoinders thereto setting up a nonwaiver agreement 
entered into before issuance of draft held insufficient as not meeting entire issue. National 
Union Fire Ins. Co. v. Morgan. (Ala.) oR wdee adaaee eau dead ees oa we 
641(2)—In action on accident policy wherein insurer interposed defense that insured had made 
false representations in application, replications to effect that insured had given true 
answers to agent and that agent had not written answers given by insured held to state 
good reply as against demurrer to the defense, regardless of whether false answers were 
inserted through negligence, mistake, or deliberately. 
v. Williams. (Fla.) a 
§ 642. DEMURRER. 
642—In action on life policy providing disability benefits, complaint alleging that insured 
became permanently totally disabled between specified dates held not demurrable as showing 
on face that disability was not permanent. New England Mut. Life Ins. Co. of Boston, 
Mass. v. Durre. (Ind.) ‘ cGiatn was Gadens 
642—Overruling of demurrer to complaint in action by insured’s administrator to collect loss 
occurring after insured’s death under windstorm policy running to insured, his heirs, 
executors, administrators, and assigns, held not error, notwithstanding that insured’s 
widow and children filed disclaimer of interest in subject-matter of action before 
demurrer was filed, since disclaimer was nothing more than an answer confessing the 
cause of action. Indiana Mut. Cyclone Ins. Co. v. Rinard. (Ind.) 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint, or petition, 
643(1)—In action on life policy, amended petition held to state cause of action. In action 
on life policy, wherein plaintiff pleaded that release and cancellation of policy had been 
procured by insurer by fraud, allowance of amendment of petition alleging that represen- 
tatives of insurer misled plaintiff by falsely representing that insured was not dead, and 
that on account of poverty plaintiff could not tender amount paid as consideration for 
release, and that only $50 of recited consideration of $51 had been paid for release, held 
not error. Atlanta Life Ins. Co. v. Walker. (Ga.) ; : ; 5 
643(1)—-In action on fire policy containing mortgage clause, where negotiations for loan were 
made with son but money was actually advanced by father and son’s name was inserted 
in clause by mistake, allowing amendment to petition seeking reformation of mortgage 
clause and making father a plaintiff held not error. Firemen’s Fund Ins. Co. v. 
Wofford et al. (Ga.) 
643(1)—In action on fire policy, petition stating that property was totally destroyed and 
amended petition stating that it was destroyed by fire held to negative contention as to 
absence of allegation of destruction by fire. Baker v. Glens Falls Ins. Co. (Ky.) 
643(1)—-Complaint, in action on oral contract of fire insurance, which contained no allegation 
as to character or amount of premium, held defective, but amendable as to such defect. 
Brumel v. Hartford Fire Ins. Co. (N. Y.) 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—In action by mortgagor on fire policy wherein mortgagee was made party defendant, 
mortgagee’s cross-complaint setting up mortgagor’s failure to redeem from mortgagee’s 
purchase of property on foreclosure and claiming full amount of insurance and mertgagor’s 
answer seeking equitable relief constituted separate suit making possible full determination 
of all rights relating to controversy. Malvaney v. Yager et al. (Mont.) 
645(1)—Defense of suicide in action to recover double indemnity benefits under life 
insurance policies for alleged accidental death of insured must be pleaded and proved by 
defendant. Fink v. New York Life Ins..Co. (N. Y.) 
645(1)—To make prima facie case on life policy, plaintiff was not required to aver or prove 
that insured had made true answers in application as to his attendance by physicians and 
his treatment in hospitals. Hakun v. Metropolitan Life Ins. Co. (Pa.) ; 
(2). Matters to be proved. 
645(2)—Under statute relating to effect of misrepresentations and warranties in insurance 
contract, both misrepresentations and warranties must be pleaded and proved, notwith- 
standing that statute puts them in same category. Sovereign Camp, W. O. W. v. Moore. 
(Ala.) a 
645(2)—In action on fire policy, undenied allegation that policy covered property belonging 
to insured held sufficient to obviate necessity of specifically proving ownership. Baker v. 
Glens Falls Ins. Co. (Ky.) . . . . 
645(2)—Insured’s heir must allege and prove that industrial life policy is payable to estate 
or to executor or administrator of insured to recover proceeds, thereof. les v. Metro- 
politan Life Ins. Co. (La.) ; sr endadnitel «tines 6 cared ; 
645(2)—Beneficiary in life policy had burden only to plead and prove execution of policy, 
death of insured, proof and due notice thereof to insurer, and beneficiary's identity as 
beneficiary named therein. Green v. American Life & Accident Ins. Co. (Mo.) 5 
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645(2)—Person who brings action upon policy of burglary and theft insurance must allege 
and prove that he possesses insurable interest in preperty described in pote. Price v. 
United Pacific Casualty Ins. Co. (Ore.) 
645(2)—In action on fire policy covering premises while | occupied as dwelling house, where 
insurer claimed breach of policy precluding recovery by reason of conducting of 
“speakeasy"’ on premises insurer was not required to prove that liquor was being sold 
at very moment fire started. Smith et al. v. Penn, Tp. Mut. Fire Ass'n of Lancaster 
County. (Pa.) stack le ; ae ti 
645(2)—In action for disability benefits of group life policy wherein insured specially pleaded 
various sicknesses and afflictions allegedly causing disability, admission of evidence to 
prove that insured had only one good eye held reversible error, in absence of allegation 
in pleading that disability was in any degree due to bad eyesight. Connecticut General 
Re ee: Ge A CURD on os sna wea bess scne Cpa eecine 8 
645(2)—-Insurer, even if it was benefit association, had ‘burden to ple: ud and. prove facts reduc- 
ing insured’s recovery under disability clause of policy below maximum amount provided 
for therein. Houston Life Ins. Co. v. Dabbs. (Tex.) 
(3). Evidence admissible under pleadings, 
645(3)—-Where all pleadings except one count, including replications to pleas, in action for 
disability benefits under life policy were in short by consent, such method of pleading was 
sufficient to admit evidence of waiver or estoppel as answer to pleas. Franklin Life 
Ins. Co. v. Brantley. (Ala.) 
645(3)—In action on group life policy, nonpayment of premium was affirmative defense, and 
evidence thereof could not be presented where defense was not set up in answer. Schaller 
v. Metropolitan Life Ins. Co. (IIl.) 
645(3)—In suit for disability benefits under accident policy, admitting expert testimony that 
insured’s injury could have resulted in his condition held not error as against contention 
that sole issue was whether injury resulted independently and exclusively of all other 
causes within policy. Parks v. Maryland Casualty Co. (Mo.) . 
645(3)—Petition on life policy for disability benefits held to insufficiently. present estoppel 
to plead lapse in premium payment to authorize admission of evidence thereof, although 
alleging that insurer was apprised of insured’s total disability before date on which 
premium became due and on receipt of notice was required to pay disability benefits, 
and alleging waiver of premium under policy provision tor waiver, during disability, of 
premiums falling due after approval of proof of disability. Warren v. New York Life 
ns. Co. (N. M.) 7 s ese . Bie 
645(3)—-Where insurer, in insured’s action for disability benefits under group policy, did 
not demand more definite complaint, insurer could not object to evidence that insured had 
tubercular condition in addition -to diseases enumerated in proof of disability. Wade v. 
Metropolitan Life Ins. Co. (S. C.) : ; 
(5). Variance. 
645(5)—In action for disability benefits under life policies which provided that disability 
was presumed to be permanent if disability was total for three months, complaint alleging 
that insured was totally blind and suffered other injuries held not at variance with proof 
showing that injuries affected his eyes, and that, as time passed, his vision became more 
impaired until total blindness came upon him, and that proof of disability was made three 
months after receipt of injuries. Atlas Life Ins. Co. of Tulsa, Okl. v. Kennedy. (Ark.) 
645(5)—Allegation in action on life policy that all premiums due thereon at time of insured’s 
death had been paid and proof of reserve value sufficient to purchase extended insurance 
following lapse of policy held not fatal variance. Green v. American Life & Accident 
Ins. Co. (Mo.) Paka ; as 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—In absence of anything to the contrary, court had to assume that insured claiming 
disability benefits complied with insurer’s rules in obtaining extension for payment of 
annual premium on policy. Schick et al. v. Equitable Life Assurance Society of the 
United States. (Cal.) 
646(1)—Beneficiary of life policy before change of beneficiary by insured had burden to 
prove that insured was mentally incompetent at time when change of beneficiary was 
executed. Penn Mut. Life Ins. Co. v. Mulvaney et al. (Ia.) 
646(1)—Ordinarily, it will be presumed in absence of proof to contrary that beneficiary has 
insurable interest in life of insured, but where allegations of beneficiary’s petition plainly 
show lack of such interest, beneficiary must prove insurable interest. Bush v. Victory 
Industrial Life Ins. Co. (La.) 
646(1)—Under group policy terminating insurance on termination of employment, but pro- 
viding that temporarily laid off employee’s insurance should continue until written notice 
from employer terminating insurance, insurer had burden to show that it received notice 
of cancellation from employer in month before insured employee died. Rothermel v. 


7Etna Life Ins. Co. (Mich.) 


646(1)—Group policy on lives of employees of member of ‘emplever’ s association held gift to 
such employees for whom employer paid premiums which would be presumed to have 
been accepted by employee, although he was ignorant of its existence, since it was 
beneficial to him. Eisen v. John Hancock Mut. Life Ins. Co. (Mo.) 


646(1)—Actual delivery of life insurance policy is presumed to be unconditional and to give 
effect thereto as completed contract, in absence of anny evidence. Williams v. 
Washington Nat. Ins. Co. (Mo.) 


646(1)—Insured suing on fire policies had burden to establish liability under oiiden since 
right of recovery depended upon proof that loss was insured, and that exclusions and 
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exceptions of policies were inapplicable. Trepanier vy. Mercantile Ins. Co. of America. 
(N. H.) 
646(1)—Where righ 
on survivorship, burden of proof of first beneficiary’s prior death is on those who assert 
it. Union Central Life Ins. Co. v. Elizabeth Trust Co. et al. (N. J.) 
646(1)—In action on life policy where facts are clear and undisputed, it is for court to decide 
whether burden of proof has been met. Fishman y, Eureka-Maryland Assur. Corporation. 
(Pa.) : pesceen Hawes eis es sa Saha al 
646(1)—In action against automobile liability insurer involving question whether automobile 
was used with insured’s permission, no presumption would be indulged under statutes 
making proof of ownership prima facie evidence that it was used with owner’s consent 
and registration prima facie evidence of ownership and of operation for owner’s benefit, 
in face of proven facts to contrary. Card v. Commercial Casualty Ins. Co. (Tenn.) 
646(1)—-In suit under disability clause of policy, burden rested on insurer to prove that it was 
benefit association existing pursuant to statute, that 11 had accepted benefits of and had 
qualified to do business under such statute, and that it was actually operating and con- 
ducting its business as such association. Houston Life Ins. Co. v. Dabbs. (Tex.) 
646(1)—lInsurer which interposed cancellation as affirmative defense to action on automobile 
public liability and property damage policy had burden of proving such cancellation. 
pann v. Ceemmenciel Standard Ins. Co. of Dallas, Texas. (U. S.) 
646(1)—Burden of proving allegations of petition in action on accident insurance policies as 
to accidental death of insured was on plaintiff. London Guarantee & Accident Co., Ltd. 
v. Woelfle. (U. S.) : 
646(1)—Burden rests on insurer, in action on accident insurance policy, to show that 
insured’s injury or death was caused by some act made exception to risk in policy, that 
policy was avoided by breach of condition precedent, or that action was not brought 
within time required by policy. Hill v. Great Northern Life Ins. Co. (Wash.) 
646(1)—-Person seeking to recover on oral contract for insurance assumes burden of 
establishing terms of contract. Gross et ux. v. Merrimac, Prairie du Sac, Sumpter, Honey 
Creek and Troy Mutual Farmers Fire Ins. Co. (Wis.) 
646(1)—Proof that insured filled out proper blanks required by insurer for change of 
beneficiary and sent them together with life policy to insurer, but that insurer failed to 
perform ministerial act of indorsing change of beneficiary on policy, made out prima 
facie case in favor of new beneficiary and placed burden of proof to establish right to 
proceeds on old beneficiary. Novosel et al. v. Sun Life Assur. Co. of Canada et al. 
(Wyo.) .. ; 5 Fite ge occas esata eCgnaara ae we ate ile ibvaatd stew Gig atvean Gee 
a1y%4). —_—- 
646(1%)—As respects claim of fraud in application, person is presumed to have knowledge 
of insurance contract, executed by him or in his possession. Telford v. New York Life 
Ins. Co. (Cal.) . sala tal Ais ae 
646(1%)—Insurer under liability policy, to avoid liability, had duty to show that insured’s 
failure to appear at trial was prejudicial to its interest, and general denial of liability 
because of such absence was insufficient. Tomlinson v. Goldberg et al. (Pa.) 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—In action on lightning policy, insurer held, in absence of affirmative evidence, to 
have had no actual knowledge prior to issuance of policy as to condition of insured’s title. 
Pollock v. Connecticut Fire Ins. Co. of Hartford. (IIl.) 
646(2)—Information not requested of insured in application for fire policy is ordinarily 
presumed to be immaterial in determining whether policy is void because of misrepresenta- 
tion or concealment. Kozlowski et al. v. Pavonia Fire Ins. Co. (N. J.) 
(3). —— Life and accident insurance. 
646(3)—In action on life policy providing that insurer assumed no obligation unless insured 
was in sound health on date of issuance of policy, insurer had burden to show that 
insured was not in sound health on such date. National Life & Accident Ins. Co. v. 
Norris. (Ala.) ey Serewadaenn ; es oh 
646(3)—Where it is established that life policy has been duly executed, premium paid, policy 
delivered, and proof of death made, a prima facie case is made, and burden shifts to 
insurer to show that insured was not in good health at time of delivery. Sovereign 
Camp, W. O. W. v. Cole. (Ark.) ........... ; 5 
646(3)—To avoid life policy for misrepresentation of insured in application, insurer had 
burden to prove that statements in application were not only untrue but that insured 
knew, or had reasonable cause to believe, they were false. Wills v. Policy Holders 
Life Ins. Ass’n. (Calif.) . ‘ re ; ; ; 
646(3)—Insurer had burden of proof of misrepresentation of insured in procuring life 
policy. Schiller v. Metropolitan Life Ins. Co. (Mass.) 
646(3)—Burden rested on defendant in action on life insurance policy to prove insured’s 
alleged misrepresentation of soundness of his health when policy was delivered. Williams 
v. Washington Nat. Ins. Co. (Mo.) . itis ea eeRs 
646(3)—Insurer’s defenses based on misrepresentation are affirmative defenses wherein burden 
rests on insurer. O’Maley v. Northwestern Mutual Life Ins. Co. (Mo.) 
646(3)—Life insurer seeking to avoid policy for allegedly fraudulent representations made 
in application has burden of showing fraud. Evans v. Penn Mutual Life Ins. Co. of 
Philadelphia. (Pa.) , +m 
646(3)—Where sound health at time of issuance of industrial policy was condition precedent 
to assumption of liability by insurer, plaintiff had burden of proving such state at such 
time. Delivery of industrial policy, acceptance of premiums, and treatment of policy 
by insurer and insured as a contract raised presumption that insured was in sound 
health on date of policy. Presumption that insured was in sound health on date of 
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issuance of industrial policy arising from delivery of policy, acceptance of premiums, 
and treatment of policy by insurer and insured as a conflict was sufficient to sustain 
burden of proof of sound health resting upon plaintiff until insurer produced evidence 
to rebut it. Burden of proving as a defense that insured at date of issuance of industrial 
policy was not in sound health was upon insurer. Weddle v. Prudential Ins. Co. of 
America. (Nebr.) .. . 
646(3)—In action on life policy providing that insurer could declare policy void if insured 
was not in sound health when policy issued, insurer had burden of proving that insured 
was not in sound health at time of issuance of policy. Heffernan vy. Metropolitan Life 
Ins. Co. (N. Y. 
646(3)—In action on life 
answers in application as respects his attendance by physicians and his treatment in 
hospitals rested on insurer. Hakun v. Metropolitan Life Ins. Co. (Pa.) @ 
646(3)—Burden of proving reinstatement of life policy was on ‘plaintiff. Fishman v. Eureka- 
Maryland Assur. Corporation. (Pa.) : a 
646(3)—Insurer held not liable on industrial life policy, where beneficiary introduced no 
proof to show payment of premiums, after insurer introduced proof of nonpayment of 
premiums and of lapse of policy after surrender value thereof had been used up. Rose- 
berry v. Home Life Ins. Co. (Pa.) ; ; , 
646(3)—Superior Court would assume that clause excluding death of sane or insane insured 
by suicide within one year from date of policy from coverage of life policy was inserted 
in policy with approval of secretary of insurance. Longenberger et al. v. Prudential 
Ins. Co. of America. (Pa.) ake : Sas eae os os 
646(3)—Insurer seeking to avoid life policy for false representations in application has burden 
of showing that insured made representations in bad faith. Adams vy. Metropolitan 
Life Ins. Co. (Pa.) ; 
646(3)—In absence of proof tc 
ance has truly stated his age, wherefore the insurer, relying on a forfeiture for mis- 
serene of age, has burden of proving the falsity. Home Beneficial Ass’n v. McClain. 
(Tenn.) - ; 
646(3)—Insurer, to defeat recovery on life policy, had burden to show that insured was not 
in good health at time when he stated in application that he was in good health. Dorsey 
Life Ass’n v. Davis. (Tex.) ‘ ; Five “s ; 
646(3)—Burden rests on insurer, in action on accident insurance policy, to show that insured’s 
injury or death was caused by some act made exception to risk in policy, that policy 
was avoided by breach of condition precedent, or that action was not brought within time 
required by policy. Hill v. Great Northern Life Ins. Co. (Wash.) : 
646(3)—Proof of making of false representations by applicant for life policy raises pre- 
sumption of dishonest motive, so as to authorize cancellation of policy, which can be over- 
come only by evidence establishing an honest motive. Great Northern Life ins. Co. 
v. Johnson et al. (Wash.) : 
(4). Payment of premiums. 
646(4)—In suit on life policy where beneficiary made out prima facie case, burden was on 
insurer to establish forfeiture for nonpayment of premiums. United Ben. Life Ins. 
Co. v. Dopson. (Ala.) 
646(4)—Instruction that upon introduction of life policy and submission of proper proofs 
of insured’s death presumption arose that all premiums had been paid and that policy 
had not lapsed held proper. Insurer has burden to establish nonpayment of premiums and 
such rule applies to both fraternal and nonfraternal insurers. Wilson et ux. v. Pru- 
dential Ins. Co. of America. (Mich.) 
646(4)—Burden was on life insurer to prove that policy sued on had lapsed for nonpayment of 
premiums, although beneficiary suing on policy had pleaded that premiums due thereon at 
time of insured’s death had been paid. Green v. American Life & Accident Ins. Co. 
(Mo.) ; a ics 
646(4)—Rule that burden of proving nonpayment of premiums on life policies is on insurer 
held inapplicable to action on industrial life policy which provided that payments of 
premiums to be recognized by insurer were to be entered at time of payment in premium 
receipt book belonging to policy and kept by insured. In action on industrial life policy 
which provided that payments of weekly premiums to be recognized by insurer were to 
be entered at time of payment in premium receipt book belonging to policy and kept by 
insured, beneficiary had burden to produce receipt book, or account for its absence, and 
follow that by proof of actual payment of premiums. Roseberry v. Home Life Ins. 
Co. (Pa.) Ds 5 ; 
(5S). Patenpdl and waiver as to avoidance or forfeiture. 
646(5)—Insured had burden to prove that insurer waiver strict complaince with terms of 
policy with respect to granting extension for payment of annual premium. Schick et al. 
v. Metropolitan Life Ins. Co. (Cal.) 
646(5)—Where conditions of policy concerning title are valid, insured cannot recover on 
theory that insurer waived breach of condition unless he proves waiver by insurer. 
Pollock v. Connecticut Fire Ins. Co. of Hartford. (Tll.) ; 
(6). Risk and cause of loss in general. 
646(6)—Reneficiary suing to recover death benefits under accident policies had burden to 
show that insured sustained accidental injury and that his death was caused by such 
injury. Aldine Trust Co. et al. v. National Ben. Accident Ass’n. (Iowa) ; 
'646(6)—As respects liability on life policy which excepted from coverage death resulting from 
violation of law, ordinarily, where two automobiles collide, one of which is operated by 
sober man and other by drunken man, court will impute fault to drunken driver. Geddes 
& Moss Undertaking & Embalming Co., Ltd. v. First National Life Ins. Co. (La.) 
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646(6)—Insurer, sued for death benefits under accident policy, had burden of proof as to 
demand for and refusal to permit autopsy and as to absence of visible contusion or 
wound on exterior of insured’s body. Cavallero v. Travelers Ins. Co. of Hartford, 
Conn. (Minn.) : : : . 

646(6)—In action for disability benefits of group life policy, insured held to have burden to 
show that he was so disabled by disease as to prevent him from engaging in any occupa- 
tion and performing any work for compensation or profit. Tullock v. Metropolitan Life 
Ins. Co. (Mo.) ar a si 

646(6)—In action on fire policy, insurers had burden of proving by preponderance of evi- 
dence their affirmative defense that fire was set or was caused to 
Ruttenberg v. Fire Ass’n of Philadelphia. (Pa.) 

646(6)—Beneficiary suing on accident policy did not have burden of proving that loss did not 
come within exceptions of accident policy, where it appeared from beneficiary’s allegations 
that loss did not come within such exceptions, in absence of special exception of insurers 
relating to matter. International Travelers Ass’n et al. v. Marshall. (Tex.) 

646(6)—In beneficiary’s action on accident policy, beneficiary had burden of proving that 
insured suffered accidental injury which resulted in his death, and that insured’s disa- 
bility and death were covered by policy. Nieman v. Aitna Life Ins. Co. (U. S.) 

646(6)—Plaintiff, in’ action on accident insurance policy, assumes burden of showing that 
insured’s injury or death was due to accidental or other means specified in policy. Burden 
rests on insurer, in action on accident insurance policy, to show that insured’s injury or 
death was caused by some act made exception to risk in policy, that policy was avoided by 
breach of condition precedent, or that action was not brought within time required by 
policy. Hill v. Great Northern Life Ins. Co. (Wash.) 

(7). —— Suicide. 

646(7)—General and natural presumption is against suicide, in action on life policy defended 

on ground that insured committed suicide. In action on life policy, burden rested on 
insurer to prove defense that insured committed suicide. Prudential Ins. Co. of America 
v. Cline. (Colo.) ‘ Siatiy f 

646(7)—In action on life policy where death has occurred from unnatural causes, there is 
presumption against suicide. In action on life policy, where testimony is offered to 
rebut presumption against suicide, presumption disappears and is not to be treated as 
evidence by jury in reaching verdict. In action on life policy, burden on issue of suicide 
rests upon insurer, which must maintain burden by preponderance of evidence. Curth 
et ux. v. New York Life Ins. Co. (Mich.) ‘ : 

646(7)—-Insurer sued on accident policy containing suicide clause does not have burden of 
proving that insured’s death was suicidal. Caffaro v. Metropolitan Life Ins. Co. (N. J.) 

646(7)—-Suicide clause in life policy must be given effect according to terms of contract, but 
burden of proof of suicide is upon insurer. New York Life Ins. Co. v. Miller. (U. S.) 

646(7)—In action on life policy providing for double indemnity in case of accidental death, 
under which suicide was bar to recovery, insurer had burden of proving suicide as 
defense to portion of complaint seeking recovery of face value of policy, and beneficiary 
had burden of establishing accidental death rather than suicide to recover double indemnity. 
Law presumes that death was not caused by suicide, but that it resulted from causes not 
voluntarily brought on by deceased; but such presumption is rebuttable. Federal Life Ins. 
Co. v. Zebec. (U. S.) 

646(7)—Beneficiary of accident policy had burden to prove that insured’s death was accidental. 
Beneficiary of accident policy is not aided in sustaining burden of proving accidental 
death by presumption against against suicide, where there is conflicting evidence upon 
issue which would sustain either verdict. Presumption against suicide never has quality 
of affirmative evidence, and, when substantial evidence has been produced supporting 
and opposing theory of suicide, permitting either inference upon issue, issue is for jury. 
Columbian Nat. Life Ins. Co. v. Comfort. (U. S.) 

(8). Extent of loss and liability of insurer. 

646(8)—Plaintiff suing for double indemnity under insurance policy had burden to prove 
that insured died from injuries sustained solely through external. violent, and acci- 
cunet means, as alleged in complaint. O’Bar v. Southern Life & Health Ins. Co. 
Ala. is 

646(8)—Insured, to recover on life policy providing disability benefits should insured become 
totally and permanently disabled before age of sixty so as to be wholly, continuously, and 
permanently unable to engage in any work, had burden of establishing by competent 
relevant evidence that he became totally and permanently disabled before arriving at 
age of sixty, and that disability would presumably continuously prevent him for life 
from engaging in any work. Prudential Ins. Co. of America v. Kendrick. (Ky.) 

646(&)—Insurer had burden to establish that estimated value of property insured had been 
diminished hy nhysical denreciation hetween date of policy and date of fire loss. London 
& Provincial Marine & Fire Ins. Co. of London, Eneland v. Mullins et al. (Ky.) 

646(8)—In suit on double indemnity provision in life policies. where beneficiary offered evi- 
dence showing that cause of death was hemorrhace and shock from gunshot wounds 
then had burden of proving snecinl defense that death 
Metropolitan Tife Tre Cr (T2.) 

646(8)—While burden rests on plaintiff in action to recover double indemnity benefits under 
life insurance policies for alleged accidental death of insured to show that cause of death 
was accidental, plaintiff need not prove that deceased did not commit suicide, unless 
defendant sufficiently rebuts presumption against suicide. Fink v. New York Life Ins. 
Cn tn. wa ; ; ; i 

646(8)—In action on life policy providing for double indemnity in case of accidental death, 
under which suicide was bar to recovery, insurer had burden of proving suicide as defense 
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to portion of complaint seeking recovery of face value of policy, and beneficiary had 
burden of establishing accidental death rather than suicide to recover double indemnity. 
Federal Life Ins. Co. v. Zebec. (U. S.) ate 
(9). Notice and proof of loss. 
646(9)—Insurer suing for disability benefits under life policy had burden of proving that 
proof of disability was given to insurer, where liability was predicated upon receipt of 
proof. Franklin Life Ins. Co. v. Brantley. (Ala.) . ; 5 
646(9)—Insurer, sued for death benefits under accident policy, had burden of proof as to 
demand for and refusal to permit autopsy and as to absence of visible contusion or wound 
on exterior of insured’s body. Cavallero v. Travelers Ins. Co. of Hartford, Conn. 
(Minn.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—Testimony of other motorists involved in collision which had been given in guest’s 
action against host held inadmissible in guest’s action against host’s insurer, where it 
was not shown other motorists were not available, as against contention such testimony 
possibly bore on what might have led up to change in host’s statements as to position of 
vehicles involved by making him feel less assurance in regard to his former statements 
of fact, and hence did not justify avoidance of policy for nonco-operation. Shafer v. 
Utica Mut. Ins. Co. (N. Y.) : ves : ; : 
648(1)—Where employee suing on grgup policy admitted that his policy expired in March, 
1930, by termination of his employment, evidence as to what transpired relative to 
cancellation of entire group policy in 1933 held inadmissible. Greer v. Equitable Life 
Assurance Society of United States. (S. C.) ; : 
648(1)—In insured’s action against automobile liability insurer on ground of insurer’s bad 
faith in refusing to settle action which resulted in judgment against insured in excess 
of policy, report to insurer’s counsel of statement made by attorney for plaintiff in action 
against insured, that such plaintiff would settle for amount covered by policy, held 
admissible on issue of insurer’s good faith. Lanferman v. Maryland Casualty Co. of 
Baltimore. (Wis.) . tee 
(2). Subject-matter included. 
648(2)—In action on accident and health policy, letter and postal card sent by insurer to 
insured after loss occurred, soliciting renewal of his insurance, held admissible, although 
of little probative value. Sauers v. Mutual Ben. Health & Accident Ass'n. (Wash.) 
§ 649. ——— INSURABLE INTEREST. 2 
649—In action on life policy, based on presumption of death arising from absence of insured 
for more than seven years, by beneficiary who had paid premiums and attempted to show 
insurable interest in insured, beneficiary’s testimony that insured was indebted to 
beneficiary held inadmissible. Commonwealth Life Ins. Co. v. Wood’s Adm’x. (Ky.) 
§ 650. APPLICATION FOR INSURANCE. 
650—In action on life policy, insured held required to show that correct copy of application 
has been indorsed upon or attached to policy to introduce application in evidence or to 
rely on falsity of any of its statements as defense, conduct of examining physician in 
altering application held not binding on defendant where not within scope of agency, 
even though not authorized by insured. Copy of application for life policy, which had been 
altered by examining physician after signature by applicant by alteration relating to part 
disclosing family history and causes of death of parents of applicant held “correct copy” 
of application, so that insurer was entitled to admission of application in evidence, and 
to rely on his statements therein on defense. Schiller vy. Metropolitan Life Ins. Co. 
( Mass.) 
In action against insurer and employer of insured for proceeds of group life policy pay- 
able to employer and providing that employer should pay balance of proceeds after 
specified deductions to designated beneficiary, application for insurance designating 
wife as beneficiary held inadmissible where such application was unsigned, failed to 
name amount of insurance, and was not entered on records of employer or insurer. 
Howard v. Chrysler Corporation et al. (Mich.) 
650—Statute providing that application for life policy shall not be considered part of policy 
or received in evidence unless correct copy thereof is attached to policy is inapplicable 
to industrial policy. Washington National Ins. Co. v. De Lancy. (Okla.) 
650—In action on life policy, photostatic copy of application for policy which was attached 
thereto held admissible under state statute requiring application to be attached to policy 
to be admissible, notwithstanding reduced size of photostatic copy, where copy was headed 
in large letters as application and legibly stated that polity and application constituted 
contract, and insured accepted policy and kept it for 18 months without complaint as to 
legibility of copy. Enelow v. New York Life Ins. Co. (U. S.) 
§ 651. —— POLICY OR OTHER CONTRACT. 
(2). Making and completion of contract. 
651(2)—Testimony of witness that insurer’s agent had told him that insured had gotten 
insurance on application and that policy would be in effect from date of application 
when approved held inadmissible to show waiver of requirement stated in premium receipt 
that no liability was incurred by insurer until policy was issued and delivered to insured 
during his lifetime in good health. Testimony of witness that insurer’s agent had told 
him that he was sorry to learn of insured’s death, that he had his policy, but had neglected 
to deliver it to him held admissible to show constructive delivery of policy. Mcleod v. 
Life Ins. Co. of Virginia. (S. C.) : ee ; 
651(2)—In action on life policy containing statement that insurer had caused policy to be 
signed and countersigned upon designated date, statement on slip delivered to insured 
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with policy that policy should be in force from date of delivery held admissible as evidence 
of insurer’s intent as to date of policy. Southwestern Life Ins. Co. v. Brooks. (Tex.) 
§ 653. INTEREST OR TITLE OF INSURED. 
653—In garnishment proceedings against liability insurer under combined automobile policy, 
involving question whether automobile was owned by insured or insured’s son, evidence 
of man who repaired automobile before accident that he was paid by liability insurer’s 
agent, who was also agent for other insurer named, in policy, held admissible. Strole 
v. Combs. (Kan.) . ay e 
§ 654. PERFORMANCE OR BREACH OF WARRANTY ‘OR ‘CONDITION. 
(1). Insurance on property. 
654(1)—In action on fire policy, insured’s testimony that liens against property had been 
satisfied prior to issuance of policy held admissible, notwithstanding that insured had 
included liens in bankruptcy action, since alleged inconsistent statements in bankruptcy 
application went solely to credibility of insured as witness. Shindler v. Insurance Co. 
of North America. (Pa.) ane i 
§ 654%. PAYMENT br PREMIU MS 
654%4—In action on life policy, evidence concerning failure of beneficiary to file formal proofs 
of death or to make formal claim with local officers as required by policy held admissible 
on issue of payment of premiums, notwithstanding insurer’s denial of liability prior to 
suit. Emery v. Prudential Ins. Co. of America. (Utah) 
§ 655. ~—- FRAUD OR MISREPRESENTATION, 
(1). Insurance of property. 
655(1)——Evidence as to practice of insurers with reference to rejection of risks when insurers 
have knowledge of facts misrepresented in applications is admissible on issue of materiality 
of representations to assumption of risk, where witness is experienced in such transactions 
and familiar with practice, but such evidence is inadmissible to prove materiality of a 
fact or practice of defendant insurer alone. Pacific Mut. Life Ins. Co. v. Arnold. (Ky.) 
655(1)—In action on fire policy for loss caused by incendiary fire, evidence relating to 
insured’s pecuniary condition and that of man to whom she was engaged to be married 
and of objection to her marriage by insured’s father, with whom she was living in insured 
property, held admissible to show motive for burning insured property. In action on 
fire policy for loss caused by incendiary fire which destroyed house in which insured 
lived with her father, who had life interest in property, attitude of insured toward her 
father after fire held admissible to show insured’s hostility toward father before fire, 
in view of evidence of father’s opposition to insured’s marriage and dissatisfaction with 
property arrangement. Lamb v. United States Fire Ins. Co. (N. H.) 
(2). Life and accident insurance. 
655(2)—-Failure to attach to life policy copy of medical examiner’s report and of several 
questions and answers not relied on by insurer held not to deprive insurer of right to 
defend action on policy on ground of misrepresentation, although policy provided that 
no statement should avoid policy unless contained in application and unless copy of 
(Ql was indorsed upon or attached to policy. Telford v. New York Life Ins. Co. 
655(2)—-In insurer’s suit to cancel life policy, physician’s testimony concerning conversations 
with insured when examined at insanity inquest held admissible to establish insured’s 
insanity at time of application, as against contention that insured’s subsequent acts 
could not impair beneficiary’s rights. In insurer’s suit to cancel life policy because of 
concealment of material facts, testimony of regular medical examiner concerning his 
whereabouts on day of examination by insured’s family physician held competent to show 
that regular examiner could have been found by good-faith effort to do so. Rushville 
National Bank of Rushville et al. v. State Life Ins. Co. (Ind.) s 
655(2)—In action on life policy, insurer held required to show that correct copy of applica- 
tion had been indorsed upon or attached to policy to introduce application in evidence or 
to rely on falsity of any of its statements as defense. Insurer’s attachment of incorrect 
copy of application to life policy precludes reliance on misstatements therein as defense 
to action on policy, even though variance occurs in part of application not material to any 
issue raised at trial, although slight or immaterial deviations from exactness in copy do 
not require exclusion of application. Copy of application for life policy which had been 
altered by examining physician after signature by applicant by alteration relating to part 
disclosing family history and causes of death of parents of applicant held “correct copy” 
of application, so that insurer was entitled to admission of application in evidence, and 
to rely on his statments therein on defense. Alterations in copy of application attac hed 
to life policy are ‘“‘material’’ with respect to insurer’s right to rely on misrepresentations 
in application when they might affect rights of parties. Ordinarily, excuses for nonper- 
formance of mandate of statute requiring correct copy of application to be indorsed on 
or attached to policy of life and endowment insurance when issued in order that repre- 
sentations in application shall be available as defense, afford no defense to insurer. 
Schiller v. Metropolitan Life Ins. Co. (Mass.) 
655(2)—In action for disability benefits of life endowment policy containing provision that 
policy shou!d be incontestable «xcept for nonpayment of premiums after two years from 
date of issuance, evidence of insured’s ill health or false statements in application for 
policy and reinstatement held inadmissible where action was commenced more than two 
years after issuance of policy. Mauney v. Metropolitan Life Ins. Co. (N. C.) 


$ 658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 


658—In action on burglary policy, excluding bill of complaint for divorce filed by insured 
wife against her husband alleging that husband had accused wife of improper relations 
with other men, and refusing to permit wife and husband to be interrogated respecting 
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their relations with each other, to explain footprints found meee after burglary, 
held not error. New Amsterdam Casualty Co. v. James et al. (Fla.) i. 

658—In action on windstorm policy, evidence as to violence of storm a short time before 
damage occurred and about four miles.from insured lumber shed held competent to show 
stormy weather in general vicinity. George A. Hoagland & Co. v. Scottish Union & 
National Ins. Co. (Nebr.) cay 

658—In suit on fire policy wherein insurer contended that furs ‘allegedly destroyed did not 
belone to insured, evidence of transactions between insured and alleged seller held 
properly excluded as collateral to main issue as to whether furs were actually in ware- 
house at time of fire. Snowiss v. Fireman’s Ins. Co. of Newark, N. J. (Pa.) 

§ 659. — DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 

THEREOF. 

659—In action on life policy, testimony of physician on cross-examination concerning nature 
of disease causing insured’s death based upon history given him of case held inadmissible 
as heresay. Salko v. Metropolitan Life Ins. Co. (Ohio) 

(1). In general. 

659(1)—In action for disability benefits of life policy, correspondence between insured and 
insurer with regard to claim and statements and medical certificates and reports of 
insurer’s physicians as to insured’s condition and extent of his disability held admissible 
on questions of disability, proof, notice to insurer, and waiver of submission of ee of 
disability. New York Life Ins. Co. v. Williamson. (Ga.) 

659(1)—In action for total disability benefits, exclusion of evidence that named persons were 
able to perform duties of insured’s occupation with blood pressure higher than insured’s 
held not reversible error, in view of doubtful probative value of excluded evidence and 
previous admission of evidence that insured could carry on material duties of her 
occupation. Travelers’ Ins. Co. v. Anderson. (Ga.) 

659(1)—In action for accidental death benefits of life policy, evidence that insured’s daughter 
found him unconscious in garage two months prior to death held inadmissible, in absence 
of other evidence tending to show connection with cause of insured’s death, or that he 
had then attempted suicide. Andrzejewski v. Prudential Ins. Co. of America. (Pa.) . 

659(1)—Evidence of tubercular condition of insured held admissible in action for disability 
benefits under group policy, notwithstanding such disease was not enumerated in “proof 
of disability.” Where insured in action for disability benefits under group policy alleged 
permanent and total disability, evidence that insured had lung condition which was not 
enumerated in proof of disability did not set up new claim, but merely supplied additional 
facts in support of original claim. Wade v. Metropolitan Life Ins. Co. (S. C.) 

659(1)—In action on accident certificate where issue arose as to whether injury on side of 
insured’s head was accidental in sense that he had stumbled or fallen, striking his head 
against some object, or had collapsed and fallen as result of disease, jury could consider 
situation and location of objects in room and step-up from room to bath and _ shower, 
together with insured’s res geste statement that “IT fell’? in determining how wound was 
inflicted. Stewart v. Travelers Protective Ass’n of America. (U. S.) 

659(1)—Testimony in deposition of insurer’s general agent, who furnished information on 
which insurer paid total disability indemnity before insured’s death. to the effect that he 
had satisfied himself that insured had had a fall, held competent in action on accident 
policies by insured’s widow as bearing on weight of defendant’s payment of such indemnity 
as evidence contradicting its claim that no accident occurred. Tondon Guarantee & 
Accident Co., Ltd. v. Woelfle. (U. S.) 

659(1)—-Admission of coroner’s testimony in action for death benefit under accident insurance 
policy that shock caused by automobile collision “could cause” brain hemorrhage, resulting 
in insured’s death shortly after collision, held not error. Hill v. Great Northern Life 
Ins. Co. (Wash.) 

8 661. - AMOUNT OF LOSS. 

661—In action on policy insuring against disability resulting from injury or sickness resulting 
in continuous total loss of business time, evidence that during entire period for which 
dicahilitv benefits were claimed insured had received monthly salary from company of 
which he was president held inadmissible, since policy did not indemnify insured against 
loss of income or salary, but against loss of business time. Pacific Mut. Life Ins. Co. v. 
Arnold. (Ky.) 


§ 662. —— NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 

662(1)—In action for disability benefits of life policy, correspondence between insured and 
insurer with regard to claim and statements and medical certificates and reports of 
insurer’s physicians as to insured’s condition and extent of his disability held admissible 
on questions of disability, proof, notice to insurer, and waiver of submission of proof 
of disability. New York Life Ins. Co. v. Williamson. (Ga.) 

662(1)—Insured corporation’s president, repairing her refusals to answer questions on 
examination by insurer to extent of her ability when testifying in preliminary trial on 
pleas in abatement of actions on fire policies, held properly permitted to explain that she 
refused to answer because she did not know or remember facts inquired about or 
believed them immaterial. Merchants Ins. Co. v. Lilgeomont, Inc. (U. S.) 

8 663. — PERSONS ENTITLED TO PROCEEDS. 

663—In action by insured’s mother on industrial life policy payable to insured’s administratrix, 
upon theory that insured had orally designated mother as beneficiary, evidence showing 
payment of proceeds by insurer to insured’s administratrix held properly admitted. in 
= & — of evidence as to alleged designation. McCarthy v. Metropoliten Life 
ns ‘o. (Mo.) ; 
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§ 664. ESTOPPEL OR WAIVER. 

664—In action on fire policies, permitting insured to testify that insurer’s agent, with limited 
authority, stated after insured had disclosed state of title of property that it made no 
difference and that insurers would settle, held reversible error. Rahn v. Hartford Fire 
Ins. Co. et al. (N. J.) . . 

664—Validity of industrial life policies insuring resident of New Jersey, in which state policies 
were applied for and premiums paid to agent of insurer, which was New York corporation 
with home office in New York City, where policies were issued and sent without conditions 
precedent to delivery to insurer’s New Jersey agent, held governed by law of New York, 
so that evidence of conversations with agent were admissible to show waiver of clause 
avoiding policies for unsound health of insured at time of issuance. Jones v. Metro- 
politan Life Ins. Co. (N. Y.) 

664—In action on burglary and robbery policies, testimony as to statements made by adjuster 
tending to show that he had denied liability held admissible to show waiver. Maryland 
Casualty Co. v. Kern County. (U. S.) ......... Seg ahd a 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—In suit on life policy, beneficiary made out prima facie case on introduction of policy 
which was in her possession, with proof of insured’s death and notice to insurer. United 
Ben. Life Ins. Co. v. Dopson. (Ala.) etc eaters wees : 

665(1)—Evidence supported finding that insurance broker in possession of public liability 
policy, claimed to have been canceled prior to accident, was instructed by insured not 
to cancel policy and did not show that broker was ostensible agent of insured for that 
purpose. Hooker et al. v. American Indemnity Co. (Cal.) . q Peale a 

665(1)—-Where widow sought to recover from insurer for husband’s death alleging execution 
of insurance contract by agent and that agent was negligent, to widow’s damage, in 
delaying to communicate to insurer information with regard to issuing different policy 
from that which husband had applied for, evidence held to sustain finding that no contract 
had been consummated and that there was no negligence properly chargeable to insurer 
which could be considered proximate cause of widow’s alleged loss. Lucas v. Metro- 
politan Life Ins. Co. (Cal.) . : 

665(1)—lIn action on life policy, evidence held sufficient to establish that person, whose death 
was proved, was insured named in policy, in absence of evidence to dispute such identity. 
Progressive Life Ins. Co. v. Haygood. (Ga.) ; aig ‘ ; . 

665(1)—Evidence, showing that insured at time of his death was employee and, although 
his work had been interrupted on account of closing of store where he was employed, 
was not considered as a new employee not covered by insurance, held to warrant recovery 
on group life policy. Schaller v. Metropolitan Life Ins. Co. (IIl.) 

665(1)—Group policy terminating insurance on termination of employment, but providing 
that temporarily laid off employee’s insurance should continue until written notice from 
employer terminating insurance, held in force during month in which insured died, where 
insured had been temporarily laid off in preceding month, and employer had sent cancella- 
tion notice to insurer on last day of that month, since court would not presume that 
notice reached insurer on same day it was mailed, and insurer did not produce testimony 
as to when notice was received. Rothermel v. AStna Life Ins. Co. (Mich.) ; 

665(1)—Evidence warranted finding that mortgagor and mortgagee had agreed that payment 
of insurance, under fire policy covering mortgaged property, would amount to redemption 
of property which mortgagee had purchased at foreclosure sale and that mortgagor relied 
on such representations thereby estopping mortgagee from refusing to apply insurance 
to extinguishment of his lien and from consideting premises redeemed from foreclosure 
sale. Malvaney v. Yager et al. (Mont.) 4 ae ee ae ahace ; 

665(1)—In bailor’s action on fire policies for value of goods damaged by fire while in possession 
of bailee for hire, who was insured in policies, evidence held to justify denial of recovery 
on ground that neither bailee for hire nor bailor regarded goods as covered by policies. 
Wexler v. National Ben Franklin Ins. Co. et al. (N. Y.) Per 

665(1)—In action on industrial life policy, introduction of receipt book which showed premiums 
to have been paid, proof of handwriting of authorized representative who had entered 
receipt, and introduction of policy, made out prima facie case. Corrigan v. Home Life 
Ins. Co. of America. (Pa.) : : 

665(1)—Automobile involved in accide 
though witness testified that automobile driven at time of collision bore another motor 
number than one stated in policy, where all other testimony showed that automobile 
insured was automobile that was in collision, and insured owned no other automobile of 
such make. Card v. Commercial Casualty Ins. Co. (Tenn.) es ; 

665(1)—In action on fire policy for damage occurring after notice of cancellation by insurer, 
finding that insured did not consent to cancellation of policy within five-day period durmg 
which the policy continued in force after notice held sustained by evidence, although 
insured deposited check of insurer’s agent for returned premium within the five-day period. 
Hanover Ins. Co. of New York v. Stevenson. (Tex.) . . 

665(1)—Evidence sustained jury’s finding that $500 was reasonable and fair attorney’s fees 
on behalf of employee protected to extent of $1,000 by group policy, where insurer 
repudiated contract of insurance. Travelers’ Ins. Co. v. Cadena. (Tex.) . 

665(1)—Reasonableness of attorney’s fee under statute in insurance case is question of 
fact and must be established by competent affirmative evidence before judgment can be 
‘rendered for such fee. In suit on life policies and for penalty for failure to pay loss 
promptly, judgment for attorney’s fee could not stand where there was no evidence upon 
issue of amount or reasonableness of such fee. American National Ins. Co. v. Walsh. 
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665(1)—In action to recover death benefits under life policy providing for payment of an old 
age benefit after insured reached 70 if disabled, without further payment of premiums, 
wherein insurer relied upon an increase in assessment rate and an alleged suspension of 
insured, after he attained 70, for nonpayment of premiums, and insured relied upon an 
7 el, record held to require affirmance of pommnnaat | for plaintiff. Sovereign Camp, 

6. 'W v. Shuford. (Tex.) . 

665(1)_—Yevidence held insufficient to show that life insured was insane when he made change 

of beneficiary. Novosel et al. v. Sun Life Assurance Co. of Canada. (Wyo.) 
The contract. 

665(2)—Evidence that insured was not suffering from cardio renal disease, at time of issuance 
of life policy requiring insured to be in sound health on date of issuance, held insufficient 
to sustain recovery on policy by beneficiary. National Life & Accident Ins. Co. v. 
LS EE 0 nk arian at s ainsi Sas Von Ones US aA es do bw Oiie hb dask's Fed LO RCE aS G6. 

665(2)—Insurer held required to apply cash surrender value of life policy to payment of 
premiums to avoid lapsin of policy, in absence of contrary instructions, notwithstanding 
that policy did not provide therefor or that insured had agreed to cancellation of policy 
without consent of beneficial owner. Metropolitan Life Ins. Co. v. White. (Ark.).... 

665(2)—Evidence held to sustain decree against life policy beneficiary seeking recovery 
on ground that insured had been induced to cancel policy by misrepresentation that policy 
had lapsed and by fraudulent rejection of application for reinstatement on ground that 
inopesll was not in good health. Dabbs v. Guarantee Fund Life Ins. Co. (Ark.) 

665(2)—Evidence held insufficient to support judgment granting recovery on group life policy 
ufder which automobile salesman had applied for insurance on ground that while in hos- 
pital on date of his death automobile salesman was “‘actually at work” as required by 
policy in order for insurance to become effective. Boyer v. Travelers’ Ins. Co. (Cal.) 

665(2)- ‘Where widow sought to recover from insurer for husband’s death alleging execu- 
tion of insurance contract by insurer’s agent. evidence held insufficient to warrant 
finding that agent had authority to make binding contract, so that insurer was not 
bound by any agreement agent might have made. Where applicant agreed with agent to 
accept smaller accident policy when notified that larger policy applied for could not be 
issued unless by amended application, in widow’s action to recover for applicant’s death, 
evidence held to support finding that neither policy was issued or delivered so that no 
contract took effect. Tucas v. Metropolitan Life Ins. Co. (Cal.) ; 

665(2)—Insurer’s retention of automobile liability poliey for over two months without 
obiection and insurer’s demand that premium be paid or policy be returned for ‘“‘can- 
cellation” held to show that policy became effective prior to insurer’s attempted notice 
of cencellation. Ex parte statement as to whether motorist declined to accept automobile 
liability policy and to pay premium thereon would not prevail over sworn testimony of 
motorist or cther evidence and proven facts of case rendering statement improbable or 
untrue. Tong v. Home Indemnity Co. of New York et al (La.) 

665(2)—Evidence held insufficient to justify judgment for beneficiary on life policy, where 
insured withheld information regarding his injury while employed, his visits to hospital, 
and consultations with physician shortly prior to insured’s application for life policy, 
notwithstanding contrary findings by two successive juries. Boran v. New York Life 
GR RR ae Se Peel re Peer ee ere re reer ae 

665(2)—In action on group policy insuring employees of member of employers’ benefit asso- 
eiation, evidence supported judgment for plaintiff on ground that deceased employee was 
automatically insured under master policy three months after date of employment. Eisen 
v. John Hancock Mut. Life Ins. Co. (Mo.) 

665(2)—Plaintiff’s testimony in action on life insurance policy and undisputed fact that 
insured engaged regularly in hard manual labor as railroad section hand held sufficient 
to make fact issue for jury as to whether he was in sound health when policy was delivered. 
Williams v. Washington Nat. Ins. Co. (Mo.) 

665(2)—Evidence held to support judgment for amount of life policy | on ground that insurer, 
which had issued receipt providing that policy should take effect as of date of application 
provided that applicant within sound health at that date, and that application was approved 
and accepted by insurer at its home office and that company would return premiums if it 
declined to grant policy, accepted application bv failure to return or tender premium. 
Reck v. Prudential Ins. Co. of America. (N. J.) 

665(2)—Evidence held insufficient to preclude recovery on fire policies on ground of collusive 
arrangement between soliciting agent and insured to take advantage of agent’s possession 
of executed policies at time of fire so that insured could claim they were completed before 
i Kentucky Macaroni Co. v. London & Provincial Marine & General Ins. Co., Ltd. 

665(2)- Evidence held insufficient to show that insurer and vendor entered ‘into contract for 
fire insurance sufficiently certain and definite to be enforced in law. Evidence of oral 
contract for insurance must be definite. Gross et ux. v. Merrimac, Prairie du Sac, 
Sumpter, Honey Creek and Troy Mut. Farmers Fire Ins. Co. (Wis.) ; 

565 (2)—Evidence held insufficient to establish that parents were original owners of policy 


ha = on life of minor son. Novosel et al. v. Sun Life Assur. Co. of Canada et al. 
yo. 


(3). Avoidance and forfeiture. 


665(3) Evidence held sufficient to puamey trial court in refusing to set aside verdict for” 


beneficiary on life policy on ground that insured was not in sound health on date of its 
issuance, National Life & Accident Ins. Co. v. Norris. (Ala.).................005. 


665(3)—-In action on policy for disability benefits, evidence held to support findings that 
insured had not paid annual premium, that insurer had granted no extension of time 
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for payment of .such premium, and that insurer had not waived insured’s default. 
Schick et al. v. Metropolitan Life Ins. Co. (Cal.) 

665(3)—Evidence warranted finding that life insured was in sound health on date of delivery 
of policy providing against liability unless insured was then in sound health. Evidence 
held not to authorize finding that life insured’s statements that he was in good health and 
had never had heart disease were willfully false and fraudulent misrepresentations, 
although there was medical testimony that insured was afflicted with chronic myocarditis 
several weeks later. National Life & Accident Ins. Co. v. Francis. (Ga.) 

665(3)—In action on life policy, evidence held sufficient to establish payment of premiums on 
policy. Progressive Life Ins. Co. v. Haygood. (Ga.) .... 

665(3)—Evidence held to authorize finding that insured had never 
against insurer’s contention that insured had been treated by a physician for such disease 
prior to date of issuance of life policies. Life & Casualty Ins. Co. v. Smith. (Ga.) 

665(3)—In action on fire policy to recover for destruction of dwelling evidence held to 
authorize finding that dwelling was not vacant or unoccupied so as to render policy void. 
Firemen’s Fund Ins. Co. v. Wofford et al. (Ga.) 

665(3)—Record held to establish forfeiture of life policy for failure to pay premium, regard- 
less of whether beneficiary or insurer had burden as to issue of forfeiture. Baker v. 
General American Life Ins. Co. (Ia.) 

665(3)—Where mutual insurer relies on failure of insured to pay assessment as forfeiture of 
his policy, insurer must show affirmatively that assessment was made by preper authority 
and in proper manner. Maasdam v. Jefferson County Farmers’ Mut. Ins. Ass'n. (lowa) 

665(3)—Evidence held to support finding that insured paid quarterly annual premium to 
insurer through its general agent, making policy effective on date of insured’s death and 
permitting recovery thereon. Kentucky Home Life Ins. Co. v. Johnson. (Ky.) 

665(3)—-In action on fire policy, evidence held insufficient to establish defenses of fraud and 
concealment in procurement of policy or that one-half of insurance under policy had been 
transferred to another building owned by insured. Hanhart v. Great States Ins. Co. (La.) 

665(3)—In suit to reform fire policy issued in husband’s name on wife’s property to have 
wife declared the insured therein and to recover on policy, evidence held not to sustain 
defense that husband’s statement that he was sole and unconditional owner of insured 
premises resulted in increasing moral hazard of risk. Guccione v. New Jersey Ins. Co. 
of Newark, N. J. (La.) . a 

665(3)—-Where motorist’s insurer defended guest’s action 
erated with insurer in guest’s action against motorists, evidence held insufficient to sustain 
finding that motorist had co-operated with insurer. Shafer v. Utica Mut. Ins. Co. 
Cm. ep Sie unk oa ee ca ” sveitiicuts 

565(3)—In action on group policy insuring lives of employees of member of employer’s 
association, evidence held to establish payment of premium by employer sufficient to 
cover insurance on all employees, including employee for whose death payment of insur- 
ance was sought. Eisen v. John Hancock Mut. Life Ins. Co. (Mo.) cubated ide male 

565(3)—Coroner’s certificate that insured died “from natural causes, probably coronary 
embolism,” and testimony of only medical witness, who ever saw insured living or dead 
and admitted impossibility of ascertaining cause of death without autopsy, which was 
not performed, held insufficient to prove insured’s misrepresentation of soundness of 
his health when policy was issued. Williams v. Washington Nat. Ins. Co. (Mo.).. 

665(3)—Evidence held to justify denial of recovery to insured on disability clause of life 
policy and granting to insurer of rescission of disability provisions on ground insured 
in failing to disclose operations on eyes had made false statements of material facts to 
medical examiner. Smith v. New York Life Ins. Co. (N. C.) ......... sty 

665(3)—Insurer held entitled to cancellation of supplemental agreement to life policy providing 
for total disability benefits, on ground of false answers made by insured to deceive insurer 
with regard to insured’s health. Penn Mutual Life Ins. Co. of Philadelphia v. Lindquist 
et al. (Nebr.) ‘ 

665(3)—That fire insurance obta I 
held not to establish fraud in procurement of policy, since valued policy statute applies 
only to buildings and insured has burden to establish loss of personalty after fire. Lamb 
v. United States Fire Ins. Co. (N. H.) Ae a . 

665(3)—Evidence held insufficient to warrant cancellation of fir 


] C e policies on ground of fraud 
because of existence of carpenter shop with saw operated by electric motor in rear of 

building described in policies as store. Farmer’s Reliance Ins. Co. v. Overfield. (N. ay 
665(3)—Evidence held to establish that insurer issued life policy because of fraud of agent 


in collusion with insured and beneficiary, each of whom had knowledge that insured 


suffered tuberculosis, so that conditions of policy were violated and recovery by 
beneficiary was precluded. Bonacci v. Prudential Ins. Co. of America. (N. Y.) , F 
665(3)—Showing that life insured’s representations in application were fraudulently made, 
so as to preclude recovery on policy, may be effected by showing that circumstances 
preceding and attending making of statements were such that insured must be said to have 
been aware of their falsity at the time, or that inference of fraud is otherwise irresistible, 
as where unreported illness or disability was so serious and recent that insured could not 
have forgotten it. In actions on life policies defended on ground of fraudulent representa- 
tions in application, where plaintiff’s evidence is of sort susceptible of abuse, it should be 
subjected to closest scrutiny by trial court. Evans v. Penn Mutual Life Ins. Co. of 
Philadelphia. (Pa.) ea ; F ‘ 

665 (3)—Record liens against personal property covered by fire policy when policy was delivered 
held not necessarily to show existing indebtedness but to constitute only prima facie 
evidence of that fact. Shindler v. Insurance Co. of North America. (Pa.) 

665(3)—Evidence established that insured was not in sound health on date of issuance of 
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industrial life policy providing that it should not take effect unless insured was then in 
sound health, precluding recovery thereon by beneficiary. Conlon vy. John Hancock Mut. 
Life Ins. Co. 7 "Fa 

665(3)—-Right of insurer to declare life policy ‘forfeited for nonpayment of premium and 
interest on loan held not waived where evidence of acceptance of late premium payments 
was vague and notices of due date of premium and interest were mailed to insured. 
Middleton v. Volunteer State Life Ins. Co. (S. C. 

665(3)—Examination of applicant for insurance, who is afterward accepted by insurer’s 
physician, is evidence that disease which would have prevented issuance of policy did 
not exist, or that its existence was known and waived by insurer, unless physician’s 
failure to discover disease was due to insured’s fraud. rumel v. Metropolitan Life 
Ins. Co. (S. C.) 

665(3)—Examination of application for life policy, whose application is accepted by physician 
chosen by insurance company, is some evidence that alleged disease did not exist when 

licy was delivered or that its existence was known and waived by insurer. Nix v. 

overeign Camp, W. O. W. (S. C.) 

665(3)—Evidence held to establish that insured, who died less than two years after issuance 
of life policy, prior to issuance of policy had pellagra, and perhaps tuberculosis, preclud- 
ing recovery where policy provided that within two years from issuance thereof, liability 
of insurer should be limited to return of premiums if insured before date of policy had 
been attended by a physician for any serious disease or complaint. Life & Casualty Ins. 
Co. v. Runnion. (Tenn.) 

665(3)—Evidence held sufficient to support judgment granting recovery on accident policy 
on ground that insured died from gunshot wound from pistol which was under his belt 
and death was not within exceptions of policy excluding suicide or homicide, and that 
premium had been paid for month in which insured was killed. National Life & Acci- 
dent Ins. Co. v. Robledo. (Tex.) 

665(3)—Evidence held to support judgment awarding recovery on life policy on ground that 
insured had not been guilty of fraud in application for policy by misrepresentation as to 
condition of health and that he had not been examined by physician or treated for serious 
disease within two years prior to application. Washington Nat. Ins. Co. v. Anderson. 


ex.) horas ; . 

665(3)—Evidence held to sustain judgment based on finding that insured, who had heen unable 
to walk for years prior to issuance of certificate due to injury to insured’s legs caused 
by accident, was in good health at time certificate was issued within requirements of 
policy. Texas Benevolent Ass’n v. Lee et al. (Tex.) 

665(3)—Evidence held to establish nonliability of insurer on life policy on ground of false 
representations of insured as to whether he had been treated for or had consulted physi- 
cian with regard to heart disease. Enelow v. New York Life Ins. Co. (U. S.) 

665(3)—Evidence held to support judgment denying recovery on life policy on ground that 
policy had lapsed for nonpayment of monthly premiums. Emery v. Prudential Ins. Co. 
of America. (Utah) 

665(3)—-Where automobile liability insurer sought to defeat liability to injured parties 
recovering unsatisfied judgment against insured on ground that insured breached co-or 
eration clause in policy, evidence sustained finding that insured did not unreasonably 
refuse to co-operate in insurer’s defense of action against him. Lienhard et al. v 
Northwestern Mut. Fire Ass’n et al. (Wash.) 

(4). Loss and liability of insurer in general. 

665(4)-—Where assured requested insurer to issue full coverage automobile policy to replace 
policy about to expire, and insurer delivered policy which it represented covered request. 
evidence held to support finding that insurer made such representations as to entitle 
assured to recovery on policy. Evidence that assured informed representatives of insurer 
that he desired policy to replace full coverage policy about to exnire, and representatives 
told essured that such policy could be issued, and insurer issued policy which it repre- 
sented covered reauest, held to show that representatives had authority to speak for 
insurer so as to entitle assured to recover on policy. Golden Gate Motor Transport Co. 
v. Great American Indemnity Co. (Cal.) 

665(4)—Evidence held not to preclude recovery against liability insurer on ground that 
automobile covered by policy, which insured’s son was driving at time of accident, was 
owned by son and not by insured. Strole v. Combs. (Kan.) 

665(4)—In action on fire policy introduced in evidence, insured’s testimony that fire occurred 
and that he furnished itemized proof of loss admitted in evidence, and repeated references 
to loss by fire held to negative contention as to absence of proof of destruction by fire. 
Baker v. Glens Falls Ins. Co. (Ky.) ; , 3 saioh 

665(4)-—-Evidence that there were onlv two life euards on duty at city swimming pool, in 
which 300 persons were bathing when boy drewned therein, and that one of such euards 
was naving no attention to his duty, but talking with girl at time of drowning. held to 
estohlich pool operstors’ negligence. rendering City Park Improvement Association’s 
indemnity insurer liahle to such boy’s parents for his death. Rome v. London & 
Tonesshire Indemnity Co. of America. (Ta.) 

665(4)—As resnerts rivht to proceeds of life policy, law does not require absolute and direct 
nroof of survivorship. but only such proof as is convincing to mind ay ordinary reasonable 
individual. Union Central Life Ins. Co. v. Elizabeth Trust Co. al. (N. J.) 

665(4)—Evidence held to show that alleged accident, by which friend a borrowed automobile 
ran into and injured owner who was walking on highway, never occurred. precluding 
owner from holding insurer liable on default judgment which had been obtained against 


friend. Johnson v. Employers’ aay Assur. Corporation, Ltd., of London, ae 
(N. Y.) ‘ 
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665(4)—Defense in actions on fire policies that fire was caused directly or indirectly by 
insured, where there were no eyewitnesses, required support by circumstances from 
which jury might legitimately infer that insured burned or caused his building to be 
burned to justify verdict for insurers. Ruttenberg v. Fire Ass'n of Philadelphia. (Pa.) 

665(4)—In employer’s action on liability policy for insurer’s failure to settle employee’s claim 
within limits of policy, evidence held to warrant finding that there was negligence in inves- 
tigation and preparation of case, in insurer’s not directing its counsel to make full inves- 
tigation of facts for himself, and in not adjusting case before or cng trial. Maryland 
Casualty Co. v. Wyoming Valley Paper Co. (WU. S.) 

665(4)—Evidence held to establish that refusal of automobile liability insurer ‘which, by policy, 
had absolute control of litigation to settle claim against insured, was made in bad faith 
so that insurer was liable to insured for amount of recovery against insured in excess of 
policy. — v. Maryland Casualty Co. of Baltimore. (Wis.) 

—— Life and accident insurance. 

665(5)—Evidence held to justify recovery on policy insuring against loss of sight on ground 
that insured was blind. Locomotive Engineers Mut. Life & Accident Ins. Ass’n v. 
Vandergriff. (Ark.) 

665(5)—Evidence that insured had recovered from total disability as adjudicated in prior 
suit between same parties held insufficient to relieve insurer from liability for refusing 
to recognize continued disability under accident einen. Equitable Life Assur. Soc. of 
the United States v. Bagley. (Ark.) 

665(5)—Evidence held to support judgment for amount due under double indemnity clause of 
life policy and for penalty and attorney’s fee, on ground that death of insured was caused 
directly, independently, and exclusively of other causes from bodily injuries, effected solely 
through external, violent, and purely accidental means by drowning. Mid-Continent Life 
Ins. Co. v. Hill. (Ark.) . . 

665(5)—Court was not bound to accept positive statement of insured, seeking disability 
benefits under life policy, that he became permanently disabled on given day. Evidence 
held to justify judgment denying recovery of disability benefits on ground that insured 
was not totally and nepety disabled before life policies lapsed. Ives v. Prudential 
Ins. Co. of America. (Calif.) 

665(5)—Evidence that insured switchman’s left arm was lost and that his back was hurt, 
that he was very nervous and would get hot and weak when he exerted himself, that his 
schooling stopped in grammar school, and his experience was confined to jobs requiring both 
arms, authorized recovery of total disability benefits. Metropolitan Life Ins. Co. v. 
Foster. (Ga.) 

at AR eng held to justify judgment awarding recovery of disability benefits under 
life policy on ground that insured was wholly disabled for life from performing substantial 
labor by gunshot wound in thigh which had never healed. New York Life Ins. Co. v. 
Williamson. (Ga.) ... Sat 

665(5)—Evidence in action for total permanent ‘disability benefits under. employees’ group 
insurance policy held to show that right of action accrued before plaintiff’s discharze 
by employer, so as to entitle him to recover. Koranda v. Equitable Life Assurance 
Society of the United States. (TIl.) 

655(5)—Where beneficiary’s right of recovery on health and accident policy depended upon 
showing insured suffered accidental death by unintentional drinking of poisonous liquor 
and there was no evidence that whisky drunk by insured contained poisonous substance, 
beneficiary could not prevail. National Life & Accident Ins. Co. v. Clark. (Ky.) 

665(5)—Verdict for employee claiming permanent total disability within group policy held not 
flagrantly against evidence, including medical testimony indicating arthritis, heart disease, 
etc. Prudential Ins. Co. of America v. Terry. (Ky.) 

665(5)—Evidence held to support judgment awarding disability benefits under life policies 
providing benefits for permanent disability occurring before anniversary of policies nearest 
insured’s sixtieth birthday, notwithstanding that insured continued to act as superintendent 
at iron works in limited manner after anniversary nearest sixtieth birthday, and that 
proof of disability showed date of disability as of date insured left employment. Thomp- 
son v. New York Life Ins. Co. (La.) : 

665(5)—Evidence held to show that death of insured shot four times by woman who 
claimed to have acted in self-defense resulted from accidental means within terms of 
double indemnity provision of life policy, justifying recovery thereon by beneficiary. 
Cutitto v. Metropolitan Life Ins. Co. (La.) 

665(5)—Insured held not entitled to disability benefits under sick benefit policy, in view 
of medical testimony indicating that insured was a malingerer. Woods v. Life & 
Casualty Ins. Co. of Tennessee. (La.) 

665(5)—Evidence held to sustain finding that insured, a railroad wrecking engineer, was 
“totally and permanently disabled” within meaning of disability clause of group policy, 
notwithstanding he was able by employment of attendants on salary or commission 
basis to run three gasoline filling stations. Lorentz v. AStna Life Ins. Co. (Minn.) 

665(5)—-Evidence held to support judgment awarding beneficiary recovery of amount deducted 
by insurer from face value of life policy because of insured’s misrepresentations as to 
age on ground that misrepresentations did not contribute to contingency or event on which 
policy was to become due and payable. O’Maley v. Northwestern Mutual Life Ins. 
Co. (Mo.) ; 

665(5)—In action on group policy by insured who sustained rih and transverse process frac- 
tures. evidence held sufficient to support finding that insured was totally and permanently 
disabled within provisions of policy. Wollenberg v. Equitable Life Assurance Society 
of United States. (Mo.) 

665(5)—In action on group certificate, evidence justified finding ‘that insured, who disappeared 
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on June 7, after threatening suicide, died before June 14, when he was dropped from 
employer’s rolls. Wells v. Equitable Life Assurance Society. (Nebr.) mhivedae 

665(5)—Proof that insured died from inhalation of gas held to authorize recovery on ground 
that death was result of “external” and “‘violent’’ means within accident policy. €nffaro 
v. Metropolitan Life Ins. Co. (N. J.) s ; 

665(5)—To establish accidental death of insured in action for double indemnity benefits under 
life insurance policies, direct and positive evidence on subject is unnecessary; circum- 
stantial or other evidence justifying fair and reasonable inference that death resulted 
from external, violent, and accidental means being sufficient. Fink v. New York Life 
Ins. Co. (N. Y.) ; Oe: cbs 

665(5)—Under policy providing for total and permanent disability benefits provided insured 
—_ that he is and will remain totally and continuously disabled during remainder of 
ife and that after two years insured shall furnish proof that he actually continues in 
state of disability, proof of disability must be such as to justify deduction that insured 
will never recover, or, if he recover, that time of such recovery is far removed into 
future, and that end of such disability cannot be foreseen. Silverstein v. Prudential 
Ins. Co. of America. (N. Y. 

665(5)—In suit for death benefits under accident policies, evidence held to sustain finding that 
insured, who accidentally stuck piece of glass in his forefinger which became intected 
necessitating amputation, died of blood poisoning caused by such infection and not from 
broncho-pneumonia, with “leukemia” as secondary and underlying cause. Where 
insured, who was a doctor, punctured his forefinger with piece of glass while treating 
patient, and nurse who probed puncture found therein movable, gritty substance, jury 
was permitted to infer that glass entered finger by ‘‘accidental means” within policy so as 
to permit recovery on accident policies for insured’s death allegedly caused by blood 
poisoning resulting from infected finger. Presumption cannot be founded upon a pre- 
sumption, but an inference may be founded upon an inference, as regards sufficiency of 
evidence to prove death by “‘accidental means” within accident policies, since a ‘“presump- 
tion” itself contributes no evidence and has no probative value, whereas probative matter 
may be in nature of “inference.” Neely et al. v. Provident Life & Accident Ins. Co. of 
Chattanooga, Tenn. (Pa.) Salaieany : 5 

665(5)—Evidence held to establish that beneficiary of group life policy containing disability 
provision was not entitled to recover disability benefits on ground that insured was 
not disabled as result of bodily injury or disease, but that condition of insured was due 
entirely to pregnancy. Lee v. Metropolitan Life Ins. Co. (S. C.) 

665(5)—Recitals in death certificate and attending physician’s statement filed with proof of 
loss under industrial life policy, that insured suffered from and died of pulmonary 
tuberculosis, and that duration of last illness was over 2% years, held insufficient, 
where death occurred over four years after issuance of policy, to establish contracting 
of tuberculosis within 12 months after issuance of policy, and hence policy provision 
limiting insurer’s liability if inception was within such perod was inapplicable. Home 
Beneficial Ass’n v. McClain. (Tenn.) ... sa kek ole 

665(5)—Evidence supported jury's finding that employee protected by group policy was totally 
and permanently disabled, entitled her to disability benefits. ravelers’ Ins. Co. v. 
Cadena. (Tex.) , 

665(5)—Evidence held insufficient to support judgment for disability benefits of group life 
policy issued to railway company insuring employee thereof on ground that disability due 
to heart disease occurred at time when employee was covered by policy. Metropolitan 
Life Ins. Co. v. Fernandez. (Tex.) 

665(5)—In action on group policy, evidence held to 
suffered total permanent disability during period of employment. 
Co. v. Greene. (Tex.) mi exes aces a, cor 

665(5)—Evidence held sufficient to support judgment granting recovery on accident policy on 
ground that insured died from gunshot wound from pistol which was under his belt and 
death was not within exceptions of policy excluding suicide or homicide, and that premium 
had been paid for mon*k in which insured was killed. National Life & Accident Ins. 
Co. v. Robledo. (Tex. ; ; ick : peach alte 

665(5)—Insured suing on accident policy must establish by fair preponderance of evidence that 
his hemorrhage of brain resulted from blow inflicted as alleged, and not from_ over- 
exertion, where insured’s certificate excluded injury resulting from overexertion. Sturm- 
berg v. Travelers Protective Ass’n of America. (U. S. . 

665(5)—-Evidence of total and permanent disability held insufficient to justify recovery there- 
for under disability provision of life policy by insured who had not been engaged in any 
kind of work prior to alleged disabling sickness and who delayed more than 10 years after 
insurer ceased to make disability payments and denied liability, before bringing suit. 
Hicks v. Mutual Life Ins. Co. of New York. (U. S.) aa eae Oe. Catiies y aes 

665(5)—To avoid liability t: death benefit under accident insurance policy, burden was on 
insurer to prove by preponderance of evidence that there was no visible contusion. wound, 
or other mark or evidence of injury on exterior of insured’s body at place of injury, 
within meaning of policy. In determining cause of death, for which recovery is sought 
under accident insurance policy, jury may not speculate or conjecture as between several 
causes, for one or more of which, but not others, defendant is liable, but verdict, war- 
ranted by evidence accompanied by proper instructions, that death was attributable to 
cause for which defendant was liable, does not rest on surmise or conjecture. Hill v. 
Great Northern Life Ins. Co. (Wash.) iz es ne et eae 

665(5)—Beneficiary of accident policy may establish insured’s accidental death by circum- 
stantial evidence, direct evidence being unnecessary. Columbian Nat. Life Ins. Co. v. 
Comfort. (U. S. : 
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(6). Suicide. 
665(6)—Evidence held sufficient to sustain finding in action on life pelicy that defendant 
insurer had not sustained burden of proof that death of insured, resulting from Lysol 
poisoning, was due to suicide. New York Life Ins. Co. v. Miller. (U. §) 
665(6)—Evidence in actions to recover double indemnity benefits under life insurance policies 
for alleged accidental death of insured held sufficient to show that insured’s death was 
accidental as against defense of suicide. Physician’s testimony in actions to recover 
double indemnity benefits under life insurance policies for accidental death of insured 
that insured suffered from incurable ailment known as Hodgkin’s disease held insufficient 
to sustain burden on insurer to prove defense of suicide. Fink v. New York Life 
me, Se Cie wed ; ; aor as as fhe? sadnerue ans 
665(6)—Evidence held to justify judgment for double face amount of life policies under 
double indemnity provision thereof on ground that death of insured from inhalation of 
carbon monoxide gas in garage in which automobile engine was running had resulted from 
bodily injuries caused exclusively by accidental means, and that death was not result of, 
or caused directly or indirectly by self-destruction. Parker et al. v. Equitable Life 
Assurance Society of the United States et al. (N. Y.) 
(7). Proof and adjustment of loss. ‘ 
665(7)—Evidence that statements of disability under life policy were filled out on insurer’s 
blanks in office of insurer’s general agent who mailed them to home office made prima 
facie case for insured that proof was received by insurer, and placed upon insurer duty 
of going forward with evidence. Franklin Life Ins. Co, v. Brantley, (Ala.) 4 
665(7)—Evidence held to justify judgment awarding insured recovery of disability benefits 
of life policy on ground that insured furnished insurer with due proof of disability as 
required by policy. New York Life Ins. Co. v. Williamson. (Ga. , 
665(7)—Trial court’s finding that proof of disability given insurer who refused to furnish 
proof of loss forms was sufficient to satisfy policy requirements held authorized. Metro- 
politan Life Ins. Co. v. Foster. (Ga.) : : 
665(7)—Evidence held to establish sufficient compliance by beneficiary of life policy with pro- 
vision of policy requiring proofs of death to be furnished within designated time by giving 
of notice within reasonable time after discovery of death of insured, notwithstanding that 
time designated in policy had expired. Progressive Life Ins. Co. v. Haygood. (Ga.) 
(7). Proof and adjustment of loss. 
665(7)—Evidence held to support judgment granting insured recovery on fire policy on ground 
that insured had complied with requirement of policy as to proof of loss or that proof 
of loss had been waived by offer of inadequate settlement amounting to refusal to pay. 
Firemen’s Ins. Co. v. Oliver. (Ga.) , ; - 
665(7)—Whether answer to question in application for life policy, whether applicant had 
ever been examined by any life insurance company without policy having been issued, 
was fraudulent, held for jury. Scott v. National Reserve Life Ins. Co. (Kan.).... 
665(7)—Evidence held insufficient to justify finding for accident insurer on issue of demand 
foe, and refusal to permit autopsy. Cavallero v. Travelers Ins. Co. of Hartford, Conn. 
inn. ’ ey bck 5 ane eet ; ects 
665(7)—Expert testimony tending to show that insured’s injury was accidental, independent 
of all other causes, within accident policy held not essential to recovery of disability 
benefits, since jury was competent to arrive at its own conclusion without aid of expert 
testimony. Parks v. Maryland Casualty Co. (Mo.) 


665(7)—In action on fire — evidence held to establish that insurer had in good faith 
requested appraisal by board of appraisers as provided in policy in case of disagreement 


as to extent of loss and that insured’s failure to yield to demand for —— was result 


of ignorance rather than bad faith. Ciapanna v. Lincoln Fire Ins. 


‘o. of New York. 
Ore.) 


665(7)—Evidence sustained finding that employee protected by group policy had furnishe 


insurer due proof of disability essential to recovery of disability benefits. Travelers’ 
Ins. Co. v. Cadena. (Tex.) 


665(7)—Evidence that insured, having submitted to medical examination, signed report of 
insurer’s examiner stating that insured had suffered for ten months from moderate pul- 
monary tuberculosis, but saying nothing about any disabling effect, held insufficient to 
show due proof of 90 days’ total permanent disability, constituting condition precedent to 
liability for disability payments u 
Boston, Mass. v. Cohen. (U. S.) 

(8). Estoppel or waiver. 

665(8)—If there was prima facie evidence that proof of disability under life policy was given 
insurer and there was no objection to proof as to sufficiency or contents, jury could infer 
that insurer waived insufficiency or that insurer resisted payment on other grounds than 


that of insufficiency of claim made or notice or proof given. Franklin Life Ins. Co. v. 
Brantley. (Ala.) av 3 


665(8)—In action on life policy, evidence that general agent of insurer had authority to 
collect overdue premiums and had accepted overdue premiums of assured without cer- 
tificate of insurability held sufficient to establish waiver of forfeiture for late payment 
without such certificate. In action on life policy, evidence that insurer had actual 
knowledge of default in payment of premium and of acceptance of late payment by its 
general agent without certificate of insurability and that insurer had collected assured’s 
check and retained money held sufficient to establish waiver of forfeiture ecause of 
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tation of insured’s breast, evidence held insufficient to show that insurer’s medical examiner 
must have discovered amputation. Telford v. New York Life Ins. Co. (Cal.) .......... 
665(8)—In action on policy for disability benefits, evidence held to support findings that 
insured had not paid annual premium, that insurer had granted no extension of time for 
payment of such premium, and that insurer had not waived insured’s default. Schick 
et al. v. Metropolitan Life Ins. Co. (Cal.) ; a ‘ : 
665(8)—Evidence that assured who was aphenered owner of automobile which had been 
sold to employee made no false representations concerning ownership of automobile, and 
that insurer did not call assured’s attention to provision of policy excluding liability 
where automobile was registered in assured’s name, held to ion waiver of condition 
so as to entitle assured to recover on policy. Golden Gate Motor ‘Svanapert Co. v. 
Great American Indemnity Co. (Cal.) 
665(8)—Evidence held insufficient to support judgment awarding | recovery on two life policies, 
on ground that insured had not falsely represented that he was in sound health on dates 
of applications and had never had any sickness or received treatment in any hospital, 
by acquiescence in insurance solicitor’s insertion of false answers in applications. 
Gavenis v. John Hancock Mutual Life Ins. Co. of Boston, Mass. 
665(8)—In action on group policy, schedule therein held merely to set forth monthly pre- 
miums paid by employer, including certain premium for employees under age of sixty, and 
petition, together with stipulation and exhibits, failed to disclose that employee paid pre- 
mium for disability benefits after reaching sixty and hence insurer was not estopped to 
deny liability for disability benefits. Davis v. Metropolitan Life Ins. Co. (La.) : 
665(8)—Evidence of conversation between insured’s wife and unidentified representative 
of life insurer, who came in response to telephone message from insured’s wife that 
she wished to make arrangements to collect disability benefits, held insufficient to show 
waiver or estoppel with respect to default in premium payment, where conversation 
included statements by representative that premium should be taken care of and policy 
stipulated that no agent was authorized to extend time for paying premium. Warren v. 
New York Life Ins. Co. (N. M.) : ; ; ; 
665(8)—Examination of applicant for insurance, who is afterward accepted by insurer’s 
physician, is evidence that disease which would have prevented issuance of policy did 
not exist, or that its existence was known and waived by insurer, unless physician’s 
failure to discover disease was due to insured’s fraud. rumel v. Metropolitan Life 
MI oe CE Cs va. Win = eh kL ASKS DOSE ER OE REDE EES Od TG OE Ba EN eka eke 
665(8)—Examination of applicant ‘for life policy, whose application is accepted by physician 
chosen by insurance company, is some evidence that alleged disease did not exist when 
licy was delivered or that its existence was known and waived by insurer. Nix v. 
overeign Camp, W. O. W. (S. C.) 
665(8)—Evidence held to establish that insured under fire policy covering cotton gin ‘were 
charged with knowledge of limitation on authority of insurer’s agent through whom policy 
was obtained. Home Ins. Co. of New York v. Lake Dallas Gin Co. et al. (Tex.) 
665(8)—Evidence held to show that general agent of life insurer, who was friend of insured, 
acted as such agent in correspondiny with insured segeenes insured’s health, as regards 
waiver of proof of total and perm /ment ee before lapse of ; eee, Massachusetts 
ee ee ee, ee, cece es cansves Sta ane ateterres. aed 
§ 666. AMOUNT OF RECOVERY. 
666—In action for disability benefits under life policy, insured held entitled to interest from 
time when each monthly payment should have been made by insurer. New England Mut. 
Life Ins. Co. of Boston, Mass. v. Durre. (Ind.) 
666—Under accident policy containing clause limiting coverage to persons between ages 18 
and 65, and providing for return of premium paid for any period not covered by policy, 
recovery for death of insured who was over age 65 when policy was issued was limited 
to return of premiums paid. McCabe et al. v. Maryland Gonetier. Co. (N. C.) 
666—Insurer which failed to plead and prove facts reducing insured’s recovery under dis- 
ability clause of policy below maximum amount provided for therein held liable for 
maximum. Houston Life Ins. Co. v. Dabbs. (Tex.) 
666—Liability insurer which, in suit against insured and person injured for declaratory 
judgment, failed to establish insured’s violation of policy held liable, subject to terms 
of policy, for amount of judgment which injured person might recover against insured. 
Commercial Casualty Ins. Co. v. Humphrey et al. (U. S.) 
666—Life insurer’s action in refusing to make monthly payments under disability clause of 
life policy, in refusing to waive premiums and in lapsing policy, on its records, for non- 
payment of premiums on ground that insured was no longer totally disabled, did not 
constitute repudiation of obligation of contract, but did constitute breach rendering 
insurer answerable in damages not enpeeding benefits in default at commencent of suit. 
New York Life Ins. Co. v. _— (U. §S.) 
§ 668. QUESTIONS FOR JURY 
(1). In general. 
668(1)—Evidence that release executed by beneficiary of life policy was induced by false 
representation of adjuster that no recovery could be had on policy on ground of false 
answer in application that insured did not drink intoxicants to excess held to present jury 
question, as against contention that misrepresentation was one of law. Penn Mutual Life 
Ins. Co. v. Nunnery. (Miss.) 
668(1)—Whether insured’s ‘mother had been orally designated by insured as beneficiary of 
industrial life policy made payable to insured’s administratrix held for jury. McCarthy 
v. Metropolitan Life Ins. Co. (Mo.) 
668(1)—In action on life policy, whether evidence sustained submission of issue of vexatious 
refusal by insurer to pay claim depended upon whether there was basis for belief that 
insurer’s refusal was willful and without reasonable cause as appearing to reasonable man 
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before trial. Whether insurer was guilty of vexatious refusal to pay beneficiary’s claim 
before suit was brought held for jury. .White v. American Life & Accident Ins. Co. 
of St. Louis. (Mo.) ... ie ; Es aah ak beethals 

668(1)—In action on accident policy wherein insurer’s only defense that insured was killed 
after reaching age limit designated in policy had been waived by issuance of policy one 
year 28 days before birthday at which insured reached maximum age, question of 
beneficiary’s right to penalty and attorney’s fee held for trier of facts. Klaber v. O’Malley, 
Superintendent of Insurance. (Mo.) , 

668(1)—In suit on life policy, issue of vexatious refusal of insurer to pay is for jury where 
evidence is such as to warrant finding that insurer’s defense was not in good faith, or that 
it could not reasonably have expected favorable verdict. Whether insurer vexatiously 
refused to pay under life policy held for jury where insurer knew that hospital records 
which constituted only evidence to show that insured was not in sound health at time of 
issuance of policy, were privileged, and that privilege had not been waived. Andrews v. 
Washington National Ins. Co. of Illinois. (Mo.) ee tig >s 

668(1)—In beneficiary’s action on life policy, submitting issue of vexatious refusal to pay 
held proper where beneficiary’s evidence, if believed by jury, showed that insurer had 
no valid defense to interpose. Green v. American Life & Accident Ins. Co. (Mo.) 

668(1)—In action on provision of policy for payment of total and permanent disability benefits, 
insurer’s motion for judgment as in case of nonsuit was properly sustained, where evidence 
was insufficient to sustain allegations of complaint when considered in light most favorable 
to insured. Weaver v. Pilot Life Ins. Co. of Greensboro. (N. C.) .. 

668(1)—In action on life policy issued to insurer’s employee, which policy 
should become void the moment employment was terminated for any cause whatever, 
whether employment of insured who was branch manager terminated prior to his death 
after he became ill and another took his place as manager held for jury under evidence 
disclosing apparent intent of insurer to have position open for insured upon his recovery. 
MacDonald v. Pennsylvania Mutual Life Ins. Co. (Pa.) 807 

668(1)—Whether insured executed release of claim under income policy freely or because of 
fraudulent representations of insurer, and whether release constituted bar to action for 
damages, held for jury. Rhame v. Pacific Mut. Life Ins. Co. of California. (S. C.).... 259 

668(1)—Evidence as to liability of insurer under automobile liability policy held insufficient 
for jury, where insured delivered to manager of his lumber business for manager’s use 
automobile which was driven at time of accident by manager’s brother with manager's 
permission and insured did not give permission to brother to use automobile or know 
that brother had driven it, since manager was not authorized under policy to permit another 
to drive automobile. Card v. Commercial Casualty Ins. Co. (Tenn.) 

668(1)—Evidence that insurer refused to pay disability benefits to insured after demand, and 
that insurer repudiated contract following demand for payment and after due proof of 
disability, authorized submission to jury of question of necessity for and reasonableness 
of attorney’s fees. Travelers’ Ins. Co. v. Cadena. (Tex.) : : 

668(1)—Reasonableness of attorney’s fee under statute in insurance case is question of fact 
and must be established by competent affirmative evidence before judgment can be rendered 
for such fee. American National Ins. Co. v. Walsh. (Tex.) : 

668(1)—Reasonableness of attorney’s fees in an insurance case is question of fact which 
must be supported by competent evidence and may be submitted to jury. Johnson v. 
Universal Life & Accident Ins. Co. (Tex.) 

668(1)—If uncertainty as to cancellation of policy exists because of conflict of testimony, or 
because fair-minded men might honestly draw different conclusions from undisputed evi- 
dence, question of cancellation is not one of law for court to determine on motion for 
directed verdict, but of fact to be settled by jury. 
Co. of Dallas, Texas. (U. S.) ‘ ‘ ae 

(2). Agency. 

668(2)—-Whether employer was insurer’s agent to handle employee’s claims under group 
policy held for jury. Greer v. Equitable Life Assurance Society of the United States. 
(Ss. G) ey 

668 (2)—Evidence 1 : 
policy had express authority to cancel policy for insured held for jury. Spann v. Com- 
mercial Standard Ins. Co. of Dallas, Texas. (U. S.) en Ged tg 


(3). The contract in general. 
668(3)—Whether insured who continued to pay premiums after notification by insurance broker 
that public liability policy had been canceled and another issued which had not been in 
effect at time of accident thereby ratified act of broker in canceling original policy held 
for jury. Hooker et al. v. American Indemnity Co. (Cal.) 


668(3)—Evidence held to present fact question for jury whether notice of cancellation of 
original group insurance policy containing disability clause had been given to insured 
employee, as respects right to recover for permanent total disability thereunder, or under 
new policy containing no disability clause. Butler v. Equitable Life Assurance Society 
of the United States. (Mo.) ... Pak 


668(3)—Construction of words in policy presen t 
what a reasonable person in insured’s postion would understand words to mean, and in 
answering question, an external standard is to be adopted, and no presumption is to be 
indulged in for the benefit of either party. McGinley v. John Hancock Mutual Life 
Ins. Co. (N. H.) 


668(3)—Question of what constituted reasonable time within which premium for life policy 
could be returned under provision of receipt that insurance would become effective upon 
payment of first premium and acceptance of policy by home office and that upon rejection 
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of policy premium would be returned held question of fact. Reck v. Prudential Ins. Co. 
of America. (N. J.) . akin oe bit kein se - ‘ Sis 
668(3)—Whether rear building was an “addition” to the front building within fire policies 
covering front building and additions held for jury. Rankin Funeral Home v. Rhode 
Island Ins. Co. et al. (N. Y.) ‘ ; i ate dete ht : 
668(3)—Testimony of witness concerning conversation had by him with insurer’s agent 
tending to show a constructive delivery of policy to insured prior to his death held 
sufficient to take to jury question of insurer’s liability on policy, notwithstanding testi- 
mony concerned convirsation had sixteen years ago, and three witnesses for insurer had 
testified to the contrary from written records made at time of transaction. McLeod v. 
Life Ins. Co. of Virginia. (S. edearews 
(4). Avoidance and for 
668(4)—In action on fire policy to recover for destruction of dwelling, whether dwelling was 
vacant or unoccupied within policy provision so as to render policy void held for jury. 
Firemen’s Fund Ins. Co. v. Wofford et al. (Ga.) ey 
668(4)—In action on fire policy which provided that policy should be inoperative if vacancy 
by removal of owner or occupant should continue for more than thirty days without 
insurer’s consent, whether insured who lived in property week-ends for two months pre- 
ceding fire occupied property within thirty days of fire so as to interrupt vacancy held 
for jury. Trepanier v. Mercantile Ins. Co. of America. (N. H.) : 
668(4)—In action on automobile public liability policy brought by party obtaining judgment 
against insured, whether insured had failed to co-operate with insurer in action against 
insured so as to release insurer, and whether insurer waived its right to disclaim liability 
for that reason, held for jury. O’Brien v. Utica Mut. Ins. Co. (N. Y. ; 
668(4)—In action on fire policy providing for termination of insurer’s liability if insured 
property should remain vacant for more than 30 days, whether property had been vacant 
for more than 30 days before it was burned held for jury. Brown v. Farmers Mut. 
Fire Ins. Ass’n of Fairfield County, S. C. et al. (S.C.) . aes : os 
668(4)—Whether failure of insured to disclose existence of other insurance on his life, in 
answer to question in application for life policy, was fraudulent misrepresentation material 
to risk which would void policy, held for jury. Federal Life Ins. Co. v. Zebec. (U. S.) 
(5). —— Title or interest in, possession of, or incumbrance on, property. 
668(5)—Whether insured so increased hazard by giving mortgages on insured furniture and 
fixtures as to avoid fire policy, also covering stock of merchandise, and bar recovery 
thereon for loss of merchandise, held fact question for jury. Creem et al. v. Northwestern 
Mut. Fire Ass’n of Seattle, Wash. (Ida.) ...... 
668(5)—In action on fire policy, question whether insu 
destroyed held for jury. Shindler v. Insurance Co. of North America. (Pa.) ......... 
668(5)—In action on fire policy providing for termination of liability upon conveyance o 
property, question whether deed from owners of property to mortgagee was absolute or in 
in effect a mortgage held fo 
County, S. C. et al. (S. C.) 
(6). Fraud or misrepresentations in general. 
668(6)—To avoid policy, untrue statement must have been knowingly and intentionally made 
by insured with knowledge of its falsity and with intention of defrauding insurer, and 
whether false statement was so made is jury question. Kahn v. Commercial Union Fire 
Ins. Co. of New York. (Cal.) : 5 
668(6)—Whether misrepresentations in application for life policy are material is ordinarily 
question for jury, but where evidence excludes every reasonable inference, except that 
such misrepresentations were material, no issue is. presented upon that point for deter- 
mination by jury. In action on life policy, verdict will be demanded in favor of insurer 
where uncontroverted facts show material misstatement or material or fraudulent conceal- 
ment in answers to questions in application. National Life & Accident Ins. Co. v. 
Strother et al. (Ga.) Silene cs peas thea wets Pied oe wat ares 
668(6)—Where proof of alleged fraud becomes conclusive by uncontradicted evidence and 
written admissions showing falsehood, concealment, and misrepresentations to disad- 
vantage of other party to insurance contract, question of existence of fraud becomes 
matter of law instead of issue of fact for jury. Scott v. National Reserve Life Ins 
Co. (Kan.) 2 : . ; e mm 
eS health policy ~ ae on ground that it was procured by insured by means 
of false representations and concealment as to prior illnesses hel jury. I 
_ nwa cone Se eee 
668(6)—Evidence as to whether insured made false representations in application regarding 
—— - — incident nee held © justify dismissal of insurer’s action for 
cancellation of policy or to reclassify insured with respect to his i 
ae a ee ee. Tee 
668(6)—Evidence whether insured procured fire policy on furniture by fraud by representing 
that increased protection was necessary for new furniture which in fact was not new 
held for jury. Lamb v. United States Fire Ins. Co. (N. H.) : 
668(6)—At common law, question of materiality of a warranty in an application for an insur- 
ance contract is one for the court solely in the construction of the contract, while a case 
of a mere representation is for the jury as a matter of fact. Amoskeag Trust Co. v 
Prudential Ins. Co. of America. (N. H.) ie ; oa 
668(6)—Whether insured, for whom insurer’s agent acted as interpreter, willfully and 
fraudulently made false statements in application for life policy, held for jury on 
conflicting evidence concerning insured’s understanding of English. and on issue whether 
medical examiner actually asked questions ostensibly answered by insured. In action 
on life policy, whether insured willfully and fraudulently made false statement in 
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application that no other application was pending held for jury on testimony of insurer’s 
agent that insured told agent of pending application; there being no evidence supporting 
contention as to collusion and fraud on part of agent and insured. Hahn y. Metropolitan 
Life Ins. Co. (N. J.) ... 

668(6)—Generally, whether fire policy has been obtained by misrepresentation and concealment 
so as to void policy is for jury, and, to justify withholding issue from jury, there must 
be no rational theory upon which it might resolve issue in favor of insured. Whether 
insured obtained fire policy by concealment and misrepresentation of material facts 
so as to void policy held for jury. Kozlowski et al. v. Pavonia Fire Ins. Co. (N. J.) 

668(6)—Truth of oral testimony supporting defense to beneficiary’s action on life policy, that 
insured made false and fraudulent representations in his application, held for jury, 
although uncontradicted. Fickes v. Prudential Ins. Co. of America. (Pa.) 

668(6)—Truth or falsity of answers in life insurance application and whether answers ‘were 
given by insured in good faith are ordinarily for jury. Where it affirmatively appears 
from sufficient documentary evidence that life policy sued on was issued in reliance on 
false and fraudulent statements, made by or on behalf of insured, as where false answers 
are shown to have been given by insured under such circumstances that insured must 
have been aware of their falsity, court may direct verdict and enter judgment for insurer. 
In action on life policy defended on ground of fraudulent representations in application, 
proofs of death and hospital records may be contradicted or explained, and disputed 
issues thus raised are for consideration of jury. Whether insured’s answers in application 
were false and were given in good faith are questions of fact, which must be left to 
jury whenever evidence concerning them is conflicting or proof depends on oral testimony, 
even though oral testimony is uncontradicted, but not where uncontradicted testimony of 
party’s own witness establishes facts essential to his opponent’s case. In action on life 
policy defended on ground of fraudulent representations in application, facts established 
by uncontradicted testimony of witnesses called by plaintiff are to be taken as true, and, 
if sufficient to avoid policy, may warrant direction of verdict for insurer; but, if facts 
testified to are contradicted, as they may be, conflict is for jury to resolve. Where falsity 
of representations in life insured’s application and bad faith in making representations 
affirmatively appear from competent and uncontradicted documentary evidence, such as 
hospital records, proofs of death, or admissions in pleadings, or from uncontradicted 
testimony of plaintiff’s own witnesses, verdict may be directed for insurer. In action 
on life policy defended on ground of fraudulent representations in application, whenever 
disputed questions of fact are presented by conflicting evidence, whether documentary or 
oral, or whenever insurer’s defense depends upon testimony of its witnesses, even though 
such testimony is uncontradicted, case must be submitted to jury, subject to trial court’s 
power to award new trial as often as in its sound discretion it may think interests of 
justice require. Evans v. Penn Mutual Life Ins. Co. of Philadelphia. (Pa.) 

668(6)—-Whether misrepresentations in application for policy constitute matter increasing 
- o loss is question of law for court. ational ie & Accident Ins. Co. v. Lewis. 
(Tenn 

668 (6)—Before directing verdict for insurer in action on life policy where issue is whether 
deceased insured has made false representations, after insurer has examined insured, 
passed him and accepted premiums, evidence must be clear and unequivocal and courts 
should view testimony as favorably to insured as geen, Wilder et al. v. New York 
Life Ins. Co. (U. S.) ae . ‘ wa 

(7). Health, condition, or habits of insured. 

668(7)—Whether misrepresentation of applicant’s health in application for reinstatement of 
life policy increased risk of loss or was made with actual intent to deceive, held for jury. 
New York Life Ins. Co. v. Ellis. (Ala.) ‘ 

668(7)—Whether insured understood questions in life insurance " application ans approved 
answers written by insurer’s agent, who stated on direct examination that questions 
were not interpreted to insured, but testified on cross-examination that he translated them 
into only language understood by insured and wrote down latter’s answers, held for jury. 
Sovereign Camp, W. O. W. v. Sandoval. (Ariz.) mo 


668(7)—Whether insured was in sound health in so far as he knew when life policy was 
delivered held for jury. Whether insured did not falsely and fraudulently answer ques- 
tions propounded in application concerning his health and as to who his physician was 
and whether insured did not make false and fraudulent representations to obtain life 
policy, held for jury. National Life & Accident Ins. Co. v. Williams. (Ga.) 


668(7)—In action on life policy, question whether statement in application that insured had 
not been attended by physician during five years preceding date of application was 
material to risk so as to avoid policy, where as matter of fact insured had been treated in 
month prior to date of application for pyelitis, held for jury. Beateageliinn Life Ins. 
Co. v. Cooper. (Ga.) 

#48(7)—Insurer held not liable on life oafley under tine Guiatiee as matter of law that 
insured committed fraud in falsely stating in application that insured had not been 
examined by any life insurance company without policy having been issued, as respects 
directed verdict. Scott v. National Reserve Life Ins. Co. (Kan.) : 


668(7)—In action on policy insuring against disability resulting in continuous total loss of 
business time, evidence of ‘misrepresentations as to previous health of insured in appli- 
cation for policy held for jury under rule that false representations as to material fact 
will avoid policy, even though not fraudulently made. In action on policy insuring 
against disability resulting from accident, injury or sickness and resulting in continuous 
total loss of business time, evidence of fraudulent misrepresentations through statements 
in application that insured had not consulted a physician since childhood and that he 
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had not been afflicted with designated minor infirmities held insufficient for jury. 
Pacific Mut. Life Ins. Co. v. Arnold. (Ky.) eR cera oe 
668(7)—Whether existence of ailments increased risk of loss under statute providing that no 
misrepresentations in negotiation of policy shall be deemed material or defeat policy 
unless made with actual intent to deceive, or unless misrepresentations increased risk of 
loss, is question of fact and not of law. In action on life policy, question whether non- 
disclosure in application of heart disease which required hospitalization and other medical 
attention increased risk of loss so as to entitle insurer to avoid policy held for jury. 
Schiller v. Metropolitan Life Ins. Co. (Mass.) vie Wt hii ‘ ; . 
668(7)—Whether insured drank intoxicating liquors ‘to excess” held for jury as respects 
right to recover on life policy. Penn Mutual Life Ins. Co. v. Nunnery. (Miss.) ...... 
668(7)—Where it appeared that, prior to year before issuance of life policy, insured had 
in hospital for treatment of ulcer, whether insured suffered from ulcers at time 
he procured policy, rendering policy void for false representations as to insured’s health, 
held for jury. White v. American Life & Accident Ins. Co. of St. Louis. (Mo.) 
668(7)—Evidence whether insured suing on life policies containing disability clause untruth- 
fully represented in his application that he had had no illnesses or injuries other than 
those enumerated therein, and that he had consulted or been treated by no other physicians 
during preceding five years than the one named therein, held 
Life Assurance Society of the United States. (N. 
468(7)—Evidence of injured person suing on _ liability 
policy held for jury as against defense that policy was canceled for nonpayment of 
premiums, where there was eviderce that insured paid premium to insurer’s agent and 
notice of cancellation did not tender excess premium or state that it would be refunded 
on demand. Petersen v. Ohio Casualty Ins. Co. (Nebr.) 
668(7)—In action on life policies, whether insured’s misrepresentations in applications as to 
whether he had consulted physician during past ten years and as to diseases which he had 
had were material to risk, so as to avoid policies, held for jury. Geer v. Union Mut. 
Life Ins. Co. (N. Y.) ae sesamiae ake a : 
668(7)—Whether life insured’s representations in application denying previous illness, injury, 
medical treatment, or knowledge of facts affecting risk were made in bad faith, so as to 
preclude recovery on policy, held for jury, although plaintiff’s reply stated that insured’s 
vertebra would sometimes get out of its rigid position, was promptly restored by 
osteopathic treatment and massage, and proofs of death indicated that insured had con- 
sulted osteopath for dislocation of cervical vertebra, had consulted three physicians, two 
of whom were osteopaths, and that his death had resulted from dislocation, while he was 
swimming of third cervical vertebra. Evans v. Penn Mutual Life Ins. Co. of Philadelphia. 


a.) ; a ; : 4 

668(7)——Whether life insured’s statements in application that her health was good and that 
her only attendance by physicians within five years was for removal of hemorrhoid were 
made in bad faith, so as to preclude recovery on policy, held for jury, nothwithstanding 
admissions in pleadings that insured had been attended on several occasions within five 
years preceding application for illness connected with diseased kidney condition, and that 
attending physician testified to fifteen consultations during three months preceding applica- 
tion, where attending physician testified that insured never knew or suspected that she 
had any kidney condition. Adams v. Metropolitan Life Ins. Co. (Pa.) 

668(7)—Evidence that insurer’s physician examined insured, who was afterward accepted, 
is sufficient to carry case to jury on question of waiver of disease when insurer pleads 
fraud in obtaining policy, based on concealment of disease. Where beneficiary’s action 
on life policy was defended on ground of fraud in obtaining issuance of policy based on 
concealmeant of disease, questions of fraud and waiver of existence of disease by insurer 
held for jury under evidence. Crumel v. Metropolitan Life Ins. Co. (S. C.) 

668(7)—In action on life policy, whether insured was not in good health at time when 
he signed application stating that he was in good health, so as to defeat recovery, held 
for trial court sitting without jury. Dorsey Life Ass’n v. Davis. (Tex.) 

668(7)—Whether insured misrepresented condition of her health at time of application, so as 
to relieve insurer of liability on life policy, held for jury, where evidence of insured’s 
husband and acquaintances was that she had been in good health, notwithstanding 
opinion to contrary on poveioes who examined her subsequent to application. Universal 
Life & Accident Ins. Co. v. Nanes. (Tex.) : sesccan'ch Steinke. Sher’ alata ; RE Ben 

8). Payment of premiums. 

668(8)—In suit on life policy, whether remittance to insurer’s agent was in payment of 
quarterly premium or of insured’s debt to agent where insurer contended policy was for- 
(hie) for nonpayment of premium held for jury. United Ben. Life Ins. Co. v. Dopson. 

668(8)—Complaint on accident policy held improperly dismissed at close of plaintiff’s case, 
where authorized agent’s receipt acknowledged payment of specified amount to cover pre- 
mium, etc., since question of fact was presented whether insurer extended credit for 
amount of premium unpaid for period for which policy was allegedly extended. Scharf 
v. Metropolitan Life Ins. Co. (N. Y. i ; 

668(8)—Whether insured employee had waived right to have group policy terminated only in 
manner provided therein, and whether he had paid premiums to keep policy in force until 
time of his disability held for jury. Greer v. Equitable Life Assurance Society of United 
States. (S. C.) ales i Ait 

(9). Increase of risk. 

669(9)—In widow’s action on fire policy covering property which she claimed had been set 
off to her and her seven minor children as a homestead, requested charges that plaintiff 
could not recover in behalf of children held properly refused, where insurer, allegedly 
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with knowledge of nature of plaintiff’s title, had entered into contract as for absolute title. 
In action on fire policy, requested charge that no waiver of plaintiff’s lack of proper title 
to insured grenerty could be based on any act or statement of insurer’s adjuster held 
properly refused, where there was evidence that, previous to day on which a nonwaiver 
agreement was executed, adjuster had waived forfeiture. National Union Fire Ins. Co. 
v. Morgan. (Ala.) 

668(9)—In action on fire policy, whether gasoline was kept on premises in excess of one quart, 
in violation of policy, held for trier of fact under evidence. Kahn vy. Allemannia Fire 
Ins. Co. of Pittsburg. (Cal.) . 

668(9)—Whether fire insured had knowledge of increase of hazard authorizing insurer to 
invoke policy clause precluding liability for loss while hazard is increased by any means 
within control of insured held for jury, where insured denied such knowledge. Whether 
increase of fire hazard to furniture resulted from tenant’s use of premises as speakeasy, 
so as to authorize fire insurer of furniture to invoke policy clause precluding liability 
for loss occurring while hazard was increased, held for jury. Smith et al. v. Penn Tp. 
Mut. Fire Ass’n of Lancaster County. (Pa.) : 

(10). Loss and liability of insurer in general. 

668(10)—Whether son under age 16 who took father’s automobile to transport party organized 
by him to dance, and who drove most of the way, or passenger who was driving by son’s 
permission when accident occurred, was “in charge of’ automobile within automobile lia- 
bility policy provision excluding loss occurring while automobile was in charge of person 
ay age 16, held for jury. Aequaviva v. Madison County Mut. Automobile Ins. Co. 

668(10)—In action on policy insuring against disability resulting from injury or sickness 
resulting in continuous total loss of business time, evidence of disability resulting in 
— loss of business time held for jury. Pacific Mut. Life Ins. Co. v. Arnold. 
(Ky. ‘ ea . j j ‘ « 

668(10)—Evidence that smoke was seen coming out from under insured building, that insured 
was met with flash when he opened door, and that fire burned and wrecked building after 
explosion, held insufficient for jury on issue whether fire would have caused destruction, 
precluding insured’s' recovery under fire policies excluding liability for loss by explosion 
unless fire ensued. Home Ins. Co. v. P’Pool. (Ky.) 

668(10)—In action on fire policy covering household goods subsequently moved to different 
locality, admission by insurer’s agent after fire that he had received request from insured’s 
agent to transfer insurance but had neglected to do so held sufficient to take case to 
jury on question of notice to and consent by insurer, as regards removal of goods. 
Baker v. Glens Falls Ins. Co. (Ky.) 

668(10)—In action on policy insuring against loss by windstorm, whether wind has attained 
proportions of windstorm is fact question. In action on policy insuring against loss 
caused by windstorm, conflicting evidence whether wind attained proportion of windstorm 
held for jury. George A. Hoagland & Co. v. Insurance Co. of North America. (Nebr.) 

668(10)—In action against insurer on policy insuring against loss by burglary, robbery, 
larceny, theft, or hold-up of money or securities within offices of plaintiff, circumstantial 
evidence of theft of government bonds payable to bearer, kept in vault in office of plaintiff, 
held for jury. Capitol Savings & Loan Co. v. AStna Casualty & Surety Co. (Mich.) 

668(10)—-Whether insured whose store business was losing money and whose stock of goods 
was depleted burned or caused store building to be burned in order to defraud insurers 
held for jury. Ruttenberg v. Fire Ass’n of Philadelphia. (Pa.) 

668(10)—Liability of insurer under fire policy for loss of diamond ring destroyed when 
inadvertently thrown into stove by insured when gathered up with some Kleenex, near 
which it had been placed on mantel, when insured, on discovering Kleenex in flames, 
deposited burning mass in stove to prevent spread of fire, held for jury. Watson v. 
American Colony Ins. Co. of New York. (S. C.) ‘ 

668(10)—-Where insured automobile owner, who was driving with male companion on Friday, 
allowed companion to take automobile home with understanding that he would return it 
Sunday when parties intended to take another drive, whether automobile was being driven 
with consent of insured at time of accident which occurred on Saturday, while companion 
was returning, with other girls, from ball game, so that liability policy covered girls’ 
injuries, held for jury. A®tna Life Ins. Co. v. Dunn et al. (U. S.) 

668(10)—In action against automobile liability insurer by injured parties recovering unsatis- 
fied judgment against insured, whether insured was under influence of liquor at time of 
accident, so as to preclude recovery under policy, held for jury. Lienhard et al. v. 
Northwestern Mut. Fire Ass’n et al. (Wash.) 

668(10)—Where automobile covered by theft policy was stored by owner in public garage, 
and was appropriated by garage employee, who wrecked it in attempt to escape from 
olice, whether employee intended to steal automobile so as to render insurer liable held 
or jury under preponderance of evidence. Gibson v. St. Paul Fire & Marine Ins. Co. 


(W. Va.) eee 


(11). —— Life or accident insurance. 

668(11)—In suit for benefits under disability clause of policy, whether insured was totally 
and permanently disabled within policy held for jury. AStna Life Ins. Co. of Hartford, 
Conn, v. Wade. (Ark.) .... 

668(11)—Whether insured who wa 
and permanently disabled, within life and disability policy, prior to his sixtieth birthday 
held a question of fact for jury. AStna Life Ins. Co. v. Hanes et al. (Ark.) 

668(11)—Under medical testimony that alleged injury to insured’s hip caused bone to die, 
which in turn produced pus that worked itself out to surface, the process not being com- 
pleted for approximately one hundred days, and fact of its active presence not being 
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known to insured, whether insured: was “immediately” disabled within accident policy 
held for jury. Reed v. Massachusetts Bonding & Ins. Co. (Colo.). Ay ; 

668(11)—Whether injury to insured woman was result of disease or injury of female organs 
or any disease peculiar to women, which would preclude recovery on accident policy, or 
whether injury was result of accidental means independent of all other causes, held for 
jury. Johnson v. Mutual Benefit Health & Accident Ass’n. (Fla.) 

668(11)—Whether railroad employee earning $120 per month, whose skull had been fractured, - 
was totally disabled, within group policy defining “total disability” as one rendering insured 
wholly unable to engage in any “occupation” or perform any “work’’ for any kind of 
compensation, held for jury, notwithstanding that insured was able, with help of others, 
to operate one-horse farm on which he raised six bales of cotton. Prudential Ins. Co. 
of America v. Richardson. (Ga.) 

668(11)—-Whether insurance agent was totally disabled, so as to authorize recovery of total 
disability benefits on policy in her favor, held for jury, notwithstanding she had per- 
formed small portion of her duties, such as receiving applications for insurance, and had 
stated in her application for reinstatement of policy that she was in good health. 
Travelers’ Ins. Co. v. Anderson. (Ga.) ... 

668(11)—In action on group policy insuring ag 
whether weaver in cotton mill was totally and permanently disabled by loss of one foot 
and lower one-third of leg held for jury. Bullard v. Prudential Ins. Co. of America. 


occupation because of injury, liability of insurer to housewife who became disabled on date 
of accident which resulted in injury to her leg held for jury. Prusiner v. Massachusetts 
Bonding & Ins. Co. (Ia.) . 
668(11)—In action for benefits u 
by fracture of ribs sustained in fall, whether insured’s death was effected solely through 
external, violent, and accidental means within policies held for jury. Aldine Trust Co. 
et al. v. National Ben. Accide* Ass’n. (Iowa) a ok : 
668(11)——-Whether insured was pert. .nently disabled within disability clause of life policy held 
for jury. Touloupas v. Equitable Life Assurance Society of the United States. (TIIl.) 
668(11)—In action on disability clause of life policy, whether insured was totally or_per- 
manently disabled within meaning of policy while policy was in force held for jury. 
Jefferson Standard Life Ins. Co. v. Pierce. (Ky.) ... .. ss ; ; war 
668(11)—In action on life policy, where evidence of absence is sufficient to raise presumption 
of death, burden shifts, and, where there is circumstantial evidence only tending to rebut 
presumption, a jury question is made. Commonwealth Life Ins. Co. v. Wood’s Adm’x. 


poison and not by acute alcoholism, so that death was ‘‘accidental” within meaning o 
health and accident policy, held insufficient for jury. National Life & Accident Ins, Co. 
v. Clark. (Ky.) sveeees pees, sai 
668(11)—Whether medical testimony indicating permanent total disability due to arthritis, 
heart disease, etc., was overcome by fact that employee suing on group policy actually 
performed certain work without disastrous results, and, when requesting reemployment, 
asserted his ability to work held for jury. Prudential Ins. Co. of America v. Terry. 


(Ky.) deg a ; ad shad 4: seo Son as 

668(11)—_Whether death of insured a few days after he fell on upper part of shovel handle 
while cleaning sidewalk, was caused by bodily injury sustained solely through external, 
violent, and accidental means held for jury, in action on insurance policy, where expert 
testimony was conflicting. Jorstad v. Benefit Ass’n of Ry. Employees. (Minn.) _ 

668(11)—In action on accident policy for death of insured who, while passenger in bus, 
allegedly received jolting injury, whether death was proximate result of alleged accidental 
injury, directly and independently of all other causes, held for jury. Cavallero v. 
Travelers Ins. Co. of Hartford, Conn. (Minn.) : . F : 

668(11)—In action on life policy, evidence held to present jury issue whether beneficiary 
killed insured in necessary self-defense, as against claim that insured was murdered by 
beneficiary. Penn Mutual Life Ins. Co. v. Nunnery. (Miss.) ee 

668(11)—In action for disability benefits under life policy, whether insured was totally 
disabled and unable substantially to carry on occupation of farming held for jury. That 
insured does that which he is unable to do without great physical pain or without 
endangering health or life, or that which common prudence would require one in his 
condition to desist from doing, does not as matter of law show that insured is not 
“totally disabled” within disability provisions of life policy, but question is for jury. 
Tn action on disability provisions of life policy, refusal of instructions in nature of 
demurrers to four counts in petition held not error. Liability of insurer on disability 
provisions of life policy insuring against disability preventing insured from engaging 
in occupation as farmer held for jury. Stoner v. New York Life Ins. Co. (Mo.) 

668(11)—-If evidence in action for disability benefits under accident policy is such that there 
can be difference of opinion among fair-minded men as to whether insured has become 
totally disabled, question of insured’s disability is for jury. Where manager of retail 
meat counter who could not substantially perform duties unless he was able to cut meat 
cut off thumb of hand used to hold meat, whether manager was totally disabled within 
accident policy held for jury. Heald v. AStna Life Ins. Co. of Hartford, Conn. (Mo.) 


668(11)—Whether insured’s death following accidental injury to hand giving rise to infection 
resulted directly and independently of all other causes through external, violent, and 
accidental means, so as to authorize recovery on accident policy, held for jury, notwith- 
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standing medical testimony regarding presence and effect of diabetes and nephritis. 
Instruction precluding recovery on accident policy on finding that insured’s death was 
caused by diabetes or blood poisoning or septic infection of hand held prejudically 
erroneous as directing verdict for insurer and because precluding recovery on finding 
that diabetes was remote cause of death and failing to distinguish between blood poisoni 
arising directly from accidental injury and blood poisoning from unknown source. Smit 
v. Washington Nat. Ins. Co. (Mo.) ‘ 

668(11)—Mere fact that insured worked for remuneration, notwithstanding physical effort 
required, pain suffered, and danger to life and health incurred, and though common care 
and prudence would have required person in his physical condition to cease from work 
does not of itself show as matter of law that insured was not in fact totally disabled 
within disability provision of life policy. Sapaw v. Metropolitan Life Ins. Co. (Mo.) 

668(11)—Whether insured, a farmer, was totally and permanently disabled within disability 
clause of life policy held for jury. Jury, under proper instructions, must determine 
whether insured has suffered such total disability within policy as to render it impossible 
to — gainful occupation. Leonard v. Pacific Mut. Life Ins. Co. of California. 

668(11)—In action on disability provision of life insurance certificate issued under group 
policy in favor of corporation by which insured was employed, evidence as to physical 
condition of insured at time when and after he ceased to work for corporation and as to 
reason for his quitting work held for jury. Fore v. Equitable Life Assur. Soc. of the 
United States. (N. C.) 

668(11)—Conflicting evidence whether tailor allegedly suffering from heart ailment was wholly 
disabled within insurance policy held for jury, as against motions for nonsuit and 
directed verdict for insurer. Israel v. Travelers’ Ins. Co. (N. J.) ; j 

668(11)—In action on policy covering death proximately and exclusively caused by external, 
violent, and accidental means, whether fatal tubercular abscess of brain was caused by 
pre-existing disease or by blow in abdomen received in automobile accident three months 
before death held for jury, whose verdict should control. Jensen v. Commercial 
Travelers Mut. Acc. Ass’n of America, (N. Y.) . 

668(11)—In action for disability benefits under accident po 
resulted from his tripping over garden hose while carrying case of water or from disease 
held for jury. Breese v. Fidelity & Casualty Co. of New York. (N. Y.) 

668(11)—Evidence as to hemorrhage of brain suffered by insured while attempting to jack 
up automobile held insufficient to make issue for jury of insurer’s liability under accident 
policy requiring visible marks of injury on body and excluding injury resulting from 
voluntary overexertion where cause of hemorrhage, whether exertion or blow on_ head, 
was left to conjecture. Sturmberg v. Travelers Protective Ass’n of America. (U. S.) 

668(11)—Whether insured, whose death was alleged to have been accidental, fell during golf 
game, held for jury under evidence in his widow’s action on accident insurance policies. 
London Guarantee & Accident Co., Ltd. v. Woelfle. (U. S.) : ua sercaeas 

668(11)—-Whether insured’s death was within accident policy covering loss resulting, directly 
and independently of all other causes, from bodily injuries effected through accidental 
means, held for jury, although policy excluded death caused directly or indirectly, 
wholly or partly, by bacterial infections, and bacterial infection directly preceded insured’s 
death, in view of evidence that bacterial infection and antecedent chain of disease were 
caused by injury received in automobile accident and of general principle that 
death or disability caused by disease resulting from and not concurrent with injury arises 
solely from injury. Nieman v. Aitna Life Ins. Co. J; DD 

668(11)—Whether insured, who had been absent over seven years, who had been exposed 
to imminent peril prior to date of lapse of life policy, and who was never heard from 
agpi, See before lapse of policy, held for jury. Penn Mutual Life Ins. Co. v. Tilton. 

668(11)—In action by beneficiary of insured, whose automobile ran off highway, to recover 
on accident policy excluding injuries sustained while intoxicated or violating law, sub- 
mitting case to jury held not error under evidence. Provident Life & Accident Ins. 
Co. v. Eaton. (U. S. ea ora : 

668(11)—Whether death of insured, who was periodic drinker and who had just been on 
protracted “spree,” found dead in bed in his home in room filled with smoke from 
smouldering mattress ignited by dropping of lighted cigarette, caused by alcoholism or 
resulted from asphyxiation and was within accident policy insuring against bodily injuries 
sustained solely through “accidental means,”’ held for jury. Ocean Accident & Guarantee 
Corp., Ltd., of London, Eng. v. McClung. (U. S.) 

668(11)—Whether insured’s death resulted from cerebral hemorrhage, induced by shock caused 
by automobile accident, or from coronary trouble, held for jury on physicians’ conflicting 
wee in action on accident insurance policy. Hill v. Great Northern Life Ins. Co. 

668(11)—In action by insured on accident and health policy, evidence as to insured’s intent 
to deceive insurer by representations made by insured as to his health in application for 
for policy held for jury. Whether insurer obtained from insured instrument which by 
its terms was full release of liability under accident and health policy. by overreaching 
and fraud, held for jury. Sauers v. Mutual Ben. Health & Accident Ass’n. (Wash.) 

(12). —— Suicide. 

668(12)-—Whether insured committed suicide by drinking deadly poison held for jury. Pru- 
dential Ins. Co. of America v. Gline. (Colo.) oe 

668(12)——Primarily, question whether death was result of suicide is not one of science or 
legal knowledge, but question of fact to be determined as such, in view of circumstances 
of fact attending it. In action on life policy providing for forfeiture in case of suicide, 
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question whether death of insured was suicide held for jury. Peppers v. Sovereign 
Camp, W. O. W.  (Ga.) Oy ees 

668(12)—In action on life policy where suicide defense was set up and evidence was conflicting 
as to whether death was due to suicide, trial court in ruling on insurer’s motion for 
directed verdict must consider presumption that death is not due to suicide. In suit 
on life policy where defense of suicide is set up, plaintiff is not required to prove truth 
of any particular theory of exact manner of insured’s death to be entitled to have case 
submitted to jury. In suit on life policy, evidence held sufficient to require submission 
to jury of question as to whether insured’s death occurred as result of suicide. Jovich v. 
Benefit Ass’n of Ry. Employees. (Ia.) .... 

668(12)—In action on life policy, where evidence 
suicide, court may take case from jury and direct verdict in favor of insurer. Curth et 
ux. v. New York Life Ins. Co. (Mich.) cama : 

668(12)—Whether insured who died from inhalation of gas committed suicide or met death 
by accidental means within accident policy containing suicide clause held for jury. 
Caffaro v. Metropolitan Life Ins. Co. (N. J.) 

668(12)—-Whether insured committed suicide or accidentally shot himself held for jury in 
action on accident insurance policy. Travelers’ Ins. Co. v. Welch. (U. S.) 

668(12)—-Whether death of insured, who was killed by train while walking on railroad right 
of way, was caused by suicide so as to defeat recovery on life policy, held for jury. 
Federal Life Ins. Co. v. Zebec. (U. S.) 

668(12)—In action on accident policy for death of insured who was killed by shot from his 
own revolver while alone in room, whether death was accidental or suicidal held for jury 
Columbian Nat. Life Ins. Co. v. Comfort. (U. S.) 

(13). Amount or extent of loss, 

668(13)—Evidence whether death of insured who made unprovoked attack on another with 
pistol at other’s home and was cut in chest with knife was caused solely through 
external, violent, and accidental means, so as to render insurer liable for double indem- 
nity, held insufficient for jury. O’Bar v. Southern Life & Health Ins. Co. (Ala.) 

668(13)—In action on life policy, whether insured had committed suicide by shooting so as to 
limit recovery to amount paid by insured on policy held for jury, notwithstanding 
testimony of alleged eyewitness that insured had deliberately shot himself. Ancient Order 
of United Workmen of Kansas v. Duensing. (Ark.) 

668(13)—-Whether elevator car in three-story building used to carry freight, employees, 
and visitors was a “regular passenger elevator car” within accident policy providing for 
double indemnity if death was caused by injury received while riding as a passenger 
in a regular passenger elevator car so as to entitle beneficiaries of insured who was 
killed in such elevator to double indemnity held for jury. Fitzpatrick v. Metropolitan 
Life Ins. Co. et al. (Cal.) : 

668(13)—-In action on double indemnity provision of life policy, insuring against death from 
bodily injury effected through external, violent, and accidental cause, evidence of 
defendant’s liability, where fall of insured aggravated a boil, resulting in his death, 
held for jury. Kramer v. New York Life Ins. Co. (Mass.) 

668(13)—In action for double indemnity under life policy, whether insured who was found 
in his bed with bullet _ wound in chest committed suicide held for jury. Curth et ux. v. 
New York Life Ins. Co. (Mich.) : 

668(13)—Where, under evidence, jury could have found only that insured’s death was not 
accidental, or that he was murdered by beneficiary, insurer’s request for directed verdict, 
as respects right to recover under double indemnity clause of life policy, should have 
been granted. Penn Mutual Life Ins. Co. v. Nunnery. (Miss.) 

668(13)—-Whether deceased insured had accidentally, or with intent to commit suicide, within 
double indemnity clause of life policy, driven automobile upon railroad tracks in front 
of approaching train held for jury. Whether insured had violated Mississippi statute 
requiring motorist to stop vehicle before driving on railroad tracks and whether violation 
of such statute was cause of insured’s death from being struck by train, so as to preclude 
recovery under double indemnity clause of life policy, held for jury. Equitable Life 
Assur. Soc. of the United States v. Salmen. (U. S.) 

668(13)—In action on double indemnity clause of life policy for ‘accidental death, whether 
insured was trespassing when he was shot held for jury. In action on double indemnity 
clause of life policy for accidental death, whether insured was shot bv another in self- 
defense held for jury. In action on double indemnity clause of life policy for accidental 
death, whether insured was carrying concealed weapon when he was shot held for jury. 
General American Tife Ins. Co. of St. Louis v. Floyd. (U. S.) 

668(13)-——-Tn action on burglary insurance policy for value of drainage district bonds burglar- 
iously taken from insured, evidence of value of bonds held for jury. Maryland Casualty 
Co. v. Citizens State Bank of Tupelo, Miss. (U. S.) : 

669(13)—Requested charges concerning constructive frauds consistent with insured’s innocence 
in actions on fire insurance policies, forfeitable only for willful fraud and false swearing. 
were properly refused. Requested charges, enumerating badges of fraud usually applied 
in tranasactions claimed to be in fraud of creditors, were vroperly refused in actions on 
fre insurance policies forfeitable for willful fraud and false swearing. Merchants Ins 
Co. v. Lileeomont, Inc. (UT. S.) 

(14). Notice. proof. and adjustment of loss. 

668(14)—In action for disability benefits under life policy. whether insurer disapproved 
proof of disability filed by insured held for jury. Franklin Life Ins. Co. v. Brantley. 
(Ala.) 


668(14)—Whether insured falsely swore in respect to loss of certain items with intent to 
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deceive fire insurer held for jury. Empire State Ins. Co. of Watertown, N. Y. v. Huey. 


(Ala.) 

668(14) In suit on policy for disability benefits, construction and sufficiency of proof of loss 
furnished by insured held for trial court, not jury. Metropolitan Life Ims. Co. v. 
Foster. (Ga.) ... 

668 (14)—Sufficiency of excuse offered for beneficiary’s failure to furnish proof of insured’s 
death within time thereafter stipulated by life policy, and whether beneficiary exercised 
required diligence in furnishing proof after removal of cause peereing prior compliance, 
are generally for jury. Progressive Life Ins. Co. v. Haygood. (Ga.) 

668(14)—Where insured did not furnish insurer proof of disability within one year after its 
commencement as required under disability clause of group policy, insurer held entitled 
to directed verdict. Equitable Life Assur. Soc. of the United States v. Skaggs. (Ky.) 

668(14)—In action on fire policy, whether insurer’s general agent authorized iene to 
investigate, adjust, and handle loss, and whether adjuster agreed with insured as to 
amount of loss, held for jury. Alba v. Fireman’s Fund Ins. Co. (Mass.) 

668(14)—Evidence that insured had not given insurer opportunity for examination during 
pendency of claim as required by health policy held insufficient for jury. Barron v. 
Equitable Life Assur. Soc. of the United States. (Minn.) 

668(14)—What constitutes reasonable time in which proof of loss may be made is "question of 
a for court, and not question of fact for jury. Lewis v. Connecticut General Life Ins. 
» Ci) . ents re 

668 (14)—-Whether notice given complied with automobile liability policy rovision for imme- 
diate notice of accident is, within reasonable limits, jury question. iano v. Hollings- 
worth et al. (Va.) 7 

668(14)—What constitutes reasonable time for pre senting proof of claim for disability benefits 
under group life insurance certificate is question of law when facts are undisputed and 
inferences certain. Milam v. Equitable Life Assur. Soc. of the United States. (W. Va.) 

(15). Estoppel or waiver. 

668(15)—In action for disability benefits under life policy which required proof of disability, 
defense of waiver or estoppel held for jury. Franklin Life Ins. Co. v. Brantley. (Ala.) 

668(15)—Whether insured suing for benefits under accident policy had given agent the 
incorrect answers which were set forth in application held for jury under conflicting 
evidence. Massachusetts Bonding & Ins. Co. v. Williams. (Fla.) 

668(15)—-Whether reasonably careful examination of application for life policy by reasonably 
peprent man would have disclosed that applicant’s fourth brother was unaccounted for 
eld fact question for out in insurer’s equity suit to cancel policy. Rushville National 
Bank of Rushville et al. State Life Ins. Co. (Ind.) ; 

668(15)—In action on fire ‘seller whether insurer waived provision of policy requiring 
arbitration as to loss as condition precedent to any right of action to recover for such 
loss held for jury. Alba v. Fireman’s Fund Ins. Co. (Mass.) 

668(15)—In actions against fire insurers, with defense of twelve months’ limitation provided 
in policies, evidence as to waiver or_estoppel by adjuster’s statements held insufficient for 
jury. Ettman v. Continental Ins. Co. (N. J.) 


668(15)—In action on automobile public liability policy brought by party obtaining judgment 
against insured, whether insured had failed to co- operate with insurer in action against 
insured so as to release insurer, and whether insurer waived its right to disclaim liability 
for that reason, held for jury. O’Brien v. Utica Mut. Ins. Co. ‘(N. Y.) 


668(15)—Where beneficiary’s action on life policy was defended on ground of fraud in, obtaining 
issuance of policy based on concealment of, disease, questions of fraud ana warver of 


existence of disease by insurer held for jury under COranaS, Crome v. Rangiiion 
Life Ins. Co. (S. C.) . 


668(15)—-Whether insured employee had waived right to have. group policy terminated only 
in manner provided therein, and whether he had paid premiums to keep policy in force 
until time of his disability held for jury. Where insurer had furnished employer with 
blanks on which employee’s claims under group policy were to be made and injured 
employee demanded his insurance from employer but was not requested to file claim 
and blank was not furnished to him, whether filing of proof of disability in writing was 
ra for enki Greer v. Equitable Life Insurance Dvrcund of United an 


(S 


668(15)—-Whether conversation teewsen first mortgagee and attorney for onaal mortgagee, 
which applied for and paid premiums on fire policy, wherein attorney advised first 
mortgagee of second mortgagee’s intention to abandon property and cancel policy, 
constituted waiver of first mortgagee’s right under policy provision to notice of can- 
cellation held for jury. In first mortgagee’s action on fire policy issued on second mort- 
gagee’s application, although issue whether conversation between first mortgagee and 
attorney for second mortgagee amounted to consent by first mortgagee to cancellation of 
policy was sufficiently emphasized, refusal to submit issue whether conversation constituted 
waiver of first mortgagee’s right under policy provision to notice of cancellation held 
reversible error. Kennedy, to Use of Bogash v. Aitna Ins. Co. (U. 


668(15)—Where facts relating to insurer’s waiver of proof of total and germanent disability 
under life policies before default in payment of premiums were undisputed, questions 
of waiver of proof and estoppel to rely upon terms of policies held questions «i law for 
court. Massachusetts Mut. Life Ins. Co. v. Mayo. (U. S.) 

668(15)—In action on automobile theft policy wherein insurer claimed that insured falsely 
represented that automobile was new and that certain price was_ paid therefor, whether 
insured had knowledge of policy warranties which were filled in by insurer’s agent held 
for jury. Lewis v. State Automobile Mutual Ins. Co. (W. Va.) j 
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$ 699. INSTRUCTIONS. 
(1). In general. 
669(1)—In action for disability benefits under life policy, instruction that insurer would be 
liable for insured’s attorney’s fees if it had been stubbornly litigious or, by exercise of 
proper care could have known of obligation, held not error under evidence. New York 
Life Ins. Co. v. Williamson. (Ga.) 
669(1)—Instruction on issue of insurer’s vexatious refusal to pay beneficiary’s claim which 
defined vexatious as being synonymous with reasonable cause and did not raise issue 
of insurer’s good faith in requiring claim to be litigated held erroneous. White v. 
American Life & Accident Ins. Co. of St. Louis. (Mo.) ; ’ 
(2). The contract. 
669(2)—In action on renewal fire gee. instruction that a renewal policy was a separate 
contract from original iticy held ey refused as caleiqntins. National Union _ 
Ins. Co. v. Morgan. (Ala.) ; og 
(3). Cancellation of policy. 
669(3)—In action on public liability policy in possession of insurance broker at time of 
accident, instruction on ostensible agency held properly refused where there was no 
evidence that broker was ostensible agent of insured y purpase of cancellation of policy. 
Hooker et al. v. American Indemnity Co. (Cal.) 
(4). Avoidance and forfeiture. 
669(4)—In suit involving question whether life policy had been reinstated, failure to charge 
on question of insured’s good health at time he made application for reinstatement held 
not error, where there was no evidence that insured’s statement in application that he 
had not been ill or injured or employed physicians within yn — was untrue. Union 
Central Life Ins. Co. v. Merrell. (Ga. ; aE ES. 
(5). ——— Title or interest in property. 
669(5)—In suit on fire policy for value of furs which did not become part of insured’s stock 
until after policy had been issued, refusal to charge that condition in policy respectin 
interest of insured being that of sole and unconditional ownership related to ownership o 
property at time of issuance of policy and not when fire occurred held not error, where 
insured testified that furs had passed into his ownership and possession prior to time 
of fire, under purchase by cash, check, and note. Snowiss v. vurewen's Ins. Ce. of 
Newark, N. J. (Pa.) Ms 
6). Fraud or misrepresentations in general. 
669(6)—Instruction that for insurer to defeat liability under fire policy proof was required 
that statement made by insured was material to acceptance of risk, that material repre- 
sentation made was false, and that representation was made by insured with intent to 
defraud, held proper, where issue was not the bona fide of the representation, but whether 
it was true or not. Instruction that recital of ownership made to procure fire policy 
was not such technical expression as to amount to warranty held not error, where policy 
provided that insurer should not be released from obligation because of defective title 
of insured if he had insurable interest. Farmers Mut. Fire Ins. Co. of Georgia v. 
Pollock. (Ga.) 
(7). Health, or conditions or habits of insured. 
669(7)—In" action on life policy providing that no obligation was assumed if insured was not 
in sound health on date of issuance, charge that if insured had tuberculosis at time of 
issuance of policy beneficiary was not entitled to recover and insurer would be entitled to 
recover on plea of tender held proper. National Life & Accident Ins. Co. v. Norris. (Ala.) 
669(7)—In action on life policy au defense was that policies were issued through fraud 
of insurer’s agent in collusion with insured and beneficiary, refusal of instruction that 
if jury should find agent represented to insured that agent on his own volition would 
waive condition of sound health and issue policy without informing insurer of insured’s 
—_ there was collusion held error. Bonacci v. Prudential Ins. Co. of America. 
(N, - ; : one re she 


(8). —— Payment of gonatteme. 


669(8)—In action on fire policy where nonpayment of premium note on due date was sought 
to be excused by representation of insurer’s agent that such payment was unnecessary until 
after notice, refusal to charge that insured could not recover if he knew the due date 
and failed to pay on that day held not error, since facts hypothesized did not relieve 
insurer of necessity of giving notice of maturity of note, and knowledge of due date by 
insured was not an issue. En action on fire policy, refusal to charge that insured was 
bound by stipulation in policy that failure to give notice of due date of premium notes 
did not excuse nonpayment on due date held not error enter Puatings. ‘Heme Ins. 
Co. v. Livingston. (Ala.) ; ; ate eta 


(9). Estoppel or waiver as to avoidance or Sorfelture. 
669(9)—In action on life policy, refusal of instruction that, if insured or beneficiary had 
reason to believe insurer’s agent would conceal or not report to insurer information con- 
cerning unsound health of insured under policy requiring sound health at date of delivery 
of policy, no such knowledge could be imputed to insurer, held error. Hurley v. John 
Hancock Mut. Life Ins. Co. (N. Y.) ; ale ae ialat 
(10). Loss of property or indemnity and cause ‘thereof. 
669(10)—Instruction that insured could recover under fire policies excluding liability for loss 
by explosion unless fire ensued, if there was fire on premises other than fire in stove 
before explosion took place, held error for failure to state that such previous fire must 
have caused explosion, and must have been such a fire as would, unquenched, have 
caused destruction of premises. Home Ins. Co. v. P’Pool. (Ky.) 
(11). Death of or injury to person insured and cause thereof. 
669(11)—In suit for disability benefits under accident policy providing for double indemnity 
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if insured was injured “in’? an elevator, instruction describing insured as passenger 
in elevator held not error, notwithstanding insured was injured while stepping into 
elevator, since word “in” was used interchangeably with the word “on.” In suit for 
disability benefits under accident policy, refusing to instruct that to recover double 
indemnity on ground that insured was injured while riding as passenger in elevator 
insured must have been actually in elevator and riding therein as passenger at time of 
injury held not error where insured was injured while stepping into elevator. Parks v. 
Maryland Casualty Co. (Mo.) ...... 

669(11)—In action on group certificate, 
absence, instruction requiring plaintiff to show that insured died before he was dropped 
from rolls as employee, which authorized jury to consider insured’s acts, demeanor, 
words, and conduct as bearing on question of his disappearance and alleged suicidal 
death, held proper. Wells v. Equitable Life Assurance Society. (Nebr.) Veueaes 

669(11)—In action on life policy, charges on presumption that death of insured was not 
suicidal held properly refused because substituting presumption for evidence. Domanowski 
v. Prudential Ins. Co. of America. (N. J.) . aa ‘ 

669(11)—Instruction that, if insured had pre-existing diseased heart which contributed to 
death, plaintiff could not recover on policy, held reversible error where, under facts, 
jury might have found that heart condition was made active by alleged accident and was 
not such a contribution as to prevent recovery. Ejisser v. Commercial Travelers Mut. 
Ace. Ass’n of America. (N. Y. : ca : y ey 7 ; ; 

669(11)—lInstructions inquiring whether insured sustained bodily injuries by reason of “‘acci- 
dent” held not error, notwithstanding that accident policy sued on insured against loss 
from bodily injuries effected through ‘accidental means.” International Travelers Ass’n 
et al. v. Marshall. (Tex.) ... a ma ae Tal PSS A Te ap 

12). Extent of loss and liability of insurer. 

669(12)—Charge defining total disability of insured as inability to do substantially all of 
material acts “necessary” to transaction of insured’s occupation in substantially “his” 
usual manner held not erroneous as authorizing recovery of total disability benefits not- 
withstanding insured could perform acts in usual manner in which like business was 
carried on by others. Travelers’ Ins. Co. v. Anderson. (Ga.) a ae ists wee 

669(12)—Instruction stating that jury in determining whether employee was totally and per- 
manently disabled within disability clause of group policy should consider his occupation 
at time of injury, and his training, schooling, age, and other facts bearing upon what 
work he might fit himself for within a reasonable time, held proper, notwithstanding 
stress placed upon time of accident. Lorentz v. AStna Life Ins. Co. (Minn.) 

669(12)—In action on disability provisions of life policy insuring against disability from 
performance of insured’s occupation of farming, instruction that insured could not 
recover if he could perform duties as owner and operator or manager of farm held 
error as comment on evidence, misleading and ignoring insured’s real occupation as that 
of farmer performing actual farm work and labor. In action on disability provisions of 
life policy, instruction that total disability to perform duties as owner and operator or 
as owner and manager of grain and stock farm means disability to perform usual and 
customary duties as such, and that insurer would not be liable for disability preventing 
plaintiff from performing duties as effectually as before, held not error. In action on 
disability provisions of life policy, insuring against disability which would prevent insured 
from engaging in occupation of farming, instruction that insured could not recover if 
since disabilitv he had performed duties as operator or manager of farm held error as 
misleading. Stoner v. New York Life Ins. Co. (Mo.) es a nntih Gente bance 

669(12)—In action for total and permanent disability benefits under group policy providing 
that six months after receipt of proof of disability by home office, insurer would commence 
to pay monthly installments in specified amount, instruction that insured would be entitled 
to payments from date of disability if jury found in his favor held error. Gregory v. 
Metropolitan Life Ins. Co. (Mo.) . 

669(12)—In suit for disability benefits under accident policy, instructio 
“total disability” within policy, without applying terms used in policy to facts of case, 
held not reversible error. In suit for disability benefits under accident policy, amending 
instruction to include language of policy providing for double indemnity if insured was 
injured in elevator held not erroneous as submitting interpretation of policy to jury. 
In suit for disability benefits under accident policy, refusing instruction that total dis- 
ability benefits could not be recovered if insured continued to perform his duties for 
more than thirty days after injury held not error, since insurer was liable if insured 
was unable to perform any substantial part of his duties during such period. Parks v. 
Maryland Casualty Co. (Mo.) . wea Pash 

669(12)—In action for disability benefits of group life policy providing for recovery of insured 
while employed by designated company. evidence establishing insured’s disability while 
employed for comnany held to iustifv instructions on theory that insured would be entitled 
to recover even though he had worked for company up to moment of discharge. if such 
work was nerformed with danger to his life or health. Sapaw v. Metropolitan Life 
Ins. Co. (Mo.) ... nd é sear’ i ia eu neanioebars aes 

669(12)—In action on health policy which provided different benefits for confining and non- 
confining illness, instruction that, if insured suffered total disability and got out of 
house infrequently and only because of doctor’s instructions to do so as much as possible. and 
if he spent practically all of his time indoors, he was entitled to recover for confining 
illness, held proper. Thompson v. Mutual Ben. Health & Accident Ass’n. (N. C.) 


669(12)—In action for benefits provided by life policy in event insured became totally dis- 
abled so as to be wholly prevented from engaging in any occupation or employment for 
wage or profit, charge predicating recovery on finding that insured, a glazier, was 
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unable to perform work of glazier or similar work, held error. Finkelstein v. John 
Hancock Mutual Life Ins. Co. (N. Y.) 

669(12)—In suit on fire policy, charge that, if jury believed ‘testimony of ‘insured, jury 
would not be justified in finding any value less than amount of insurance, held not 
error, especially where insurer did not contest valuations asserted by insured, by reason 
of alleged false swearing, was a entitled to recover anything. Snowiss v. Firemen’s 
Ins. Co. of Newark, N. 

669(12)—In action on double indemnity clause of ‘life policy, instruction that presumption of 
suicide was not evidence, that it was rebuttable and yielded to evidence, held not 
reversible error. In action on double indemnity clause of life policy for death of insured 
in automobile collision with train, instruction that, if insured voluntarily and recklessly 
exposed himself to hazards of moving train under such circumstances that reasonably 
prudent person should have anticipated probability of collision, jury should find for 
msurer held proper. Equitable Life Assur. Soc. of the United States v. Salmen. (U. S.) 

(13). Notice, proofs, and adjustment of loss. 

669(13)—In store’s suit on its public liability policy, charge on notice held not to require 
finding that notice to be effectiv@ must have been actually written and signed by insured, 
in view of issues on which case was tried. Carroll Co. v. New Amsterdam Casualty Co. 


(Conn.) 

$ 670. VERDICT AND FINDINGS. 

670—Findings that liability policy was issued to receiver of cab company to enable receiver 
to operate cabs, that license to operate cab company was predicated upon such policy, 
and that judgment for damages was had against cab company, which was in fact the 
insured, held to sustain judgment against insurer, as against contention that findings did 
not show that insurer insured the cab company itself. Winchester et ux. v. General 
Cab Co. et al. (Cal.) 

670—Where beneficiary suing on life ’ policy offered evidence tending to sustain every 
material issue, directing of verdict for insurer, on basis of statement of beneficiary’s wit- 
ness on cross-examination that insured suffered from disease which would void policy, 
held error, since evidence should have been construed in light most favorable to 
beneficiary. Salko v. Metropolitan Life Ins. Co. (Ohio) 

670—In action on life insurance certificate, jury’s finding that insured had had bronchitis 
held not in conflict with finding that he had not had _ tuberculosis. Jury’s finding that 
insured was not in good health when applying for life insurance held not in conflict with 
—e that he was in good health when receiving policy about three weeks later. Maniatis 
et al. Texas Mut. Life Ins. Co. (Tex.) 

670—In action on accident policy, jury’s findings that injury “resulted from disability instead 
of disability from injury held insufficient to support judgment for insured. In action 
on accident policy, jury’s findings, unsupported by evidence, that injury resulted from 
disability instead of disability from injury held not to entitle insurer to pape 6 thereon. 
American Nat. Ins. Co. v. Briggs. (Tex.) 

§ 672. JUDGMENT. 

672—Where jury’s verdict for defendant in suit to cancel life insurance policy was justified 
by evidence that insured was in good health when she signed application for policy, 
court should have entered decree for defendant beneficiary on her cross-bill for amount 
due under policy. Prudential Ins. Co. of America v. Johnson. (IIl.) 

672—Where executrix of deceased insured was not made party to action by beneficiary to 
recover on life policy, right to return of premiums paid, where it was determined that 
insurer was entitled to avoid policy, was not required to be passed upon. Amoskeag Trust 
Co. v. Prudential Ins. Co. of America. (N. H.) 

§ 675. COSTS OF ATTORNEY’S FEES 

675—-Attorney’s fee in insurance case, when recoverable, goes to insured and is part of 
insured’s recovery. Johnson v. Universal Life & Accident Ins. Co, (Tex.) 

675—In action on life policy, insurer, filing equitable plea in nature of bill of interpleader 
showing existence of adverse claims of insured’s alleged creditors based on insured’s 
trust agreement with bank at time when bank was beneficiary held to have interest in 
litigation involving question of insurer’s liability to creditors, and hence insurer was 
not ~:~ to attorney’s fees from money, which insurer offered to pay into court. Laws 


v. New York Life Ins. Co. et al. (U 


XI xX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 
§ 678. ——- REQUISITES AND VALIDITY. 


678 


167 


678—Where insurer had completed reinsurance schedule and intended not to use particular 


reinsurer’s “kept covered” agreement but changed plan upon cancellation of another 
reinsurance policy, which facts were not communicated to reinsurer, insurer held not to 
have abandoned “kept covered’’ agreement. Reinsurer’s agreement to keep insurer 
covered 60 days from expiration pending renewal held not to mean that coverage should 
cease immediately upon renewal of policy, as contended by reinsurer which refused to 
accept application for renewal within 60-day period, and, in absence of notice of can 
cellation of reinsurance, insurer had right to rely upon continued reinsurance until 
expiration of extension. Globe & Rutgers Fire Ins. Co. v. Liberty Bell Ins. Co. et al. 
(Cal.). 

678—Where record did not ‘disclose whether insured. accepted reinsuring contract for his life 
policy, institution of action and claiming benefits of policy by beneficiary constituted an 
acceptance of contract by insured. Kentucky Home Life Ins. Co. v. Miller. (Ky.) 

§ 679. CONSTRUCTION AND OPERATION. 

679—Under so-called reinsurance contract providing for assumption by reinsurer of out- 
standing policies of mutual association, reinsurer held liable jointly with mutual asso- 
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ciation on life policy to beneficiary, since contract was more than mere contract of 
“reinsurance” under Code on which reinsurer would not be liable. Where reinsurer 
agreed to pay all mutual association’s outstanding policies, bringing of suit by policy- 
holder of mutual association against reinsurer was sufficient evidence of consent to 
agreement and law created privity necessary for maintenance of action. Sawyer et al. 
v. Sunset Mutual Life Ins. Co. (Cal.) 
679—Provision in application of fraternal benefit policyholder for new policy with old line 
insurance com oe which was reinsuring fraternal policies, that policy holder’s applica- 
tion for benefit policy should be made part of new policy in consideration of waiver of 
medical examination, meant merely that representations in application for fraternal policy 
concerning physical condition of holder were made part of new policy, and did not mean 
that suicide provision in application for fraternal policy was made part of new policy. 
illiamson v. American Ins. Union, Inc, (IIl.) 
679—Reinsurance agreement, by which reinsuring company agreed to pay accrued death claims 
on existing policies of insolvent insurance company subject to all defenses available to 
insolvent company, did not deprive beneficiary of life policy issued by insolvent company 
of any rights which existed prior to, or at time of making reinsurance agreement. en- 
tucky Home Life Ins. Co. v. Johnson. (Ky.) 
679—Where reinsurance agreement provided for reduction of a 70 per cent. policy lien from 
reserve applicable to purchase of extended insurance on life policies Coeme between 
November 28, 1932, and December 31, 1933, and not reinstated at insured’s death, 70 
per cent. lien would be reduced from reserve "applicable to purchase of extended insurance 
on policy which lapsed January 27, 1933, and was not reinstated at insurer’s death, not- 
withstanding provision in reinsurance agreement relating to waiver of policy lien which 
was applicable only to _ in effect at insured’s death. Breault v. Central Life 
Assurance Society. (Mich 
679—Collecting agent of insurer which took over business of company ‘which issued life policy 
held authorized to inform policyholders of old company of reinsurance agreement with 
insurer, and nature of extent thereof as regards insurer’s liability to nee in policy 
issued by old company. Green v. American Life & Accident Ins. Co. (Mo.) 
679—Reinsurer is under no contract obligation to original insured and is not liable to him. 
People ex rel. Sea Ins. Co., Ltd. v. ore ¢ al. (N. Y.) 
§ 681. CANCELLATION OR SURREND 
681—Cancellation of so-called reinsurance cules by which reinsurer had agreed to pay all 
outstanding policies of mutual association, after death of insured, held not to preclude 
recovery by beneficiaries from reinsurer, since rights of beneficiaries became vested on 
death of insured. Sawyer et al. v. Sunset Mutual Life Ins. Co. (Cal.) 
$§ 684. EXTENT AND LIABILITY OF REINSURER 
684—-Where assets of insolvent insurance company are taken over by company assuming 
obligations of insolvent company, rights of policyholders in insolvent company are deter- 
minable by contract between buying company, representative of insolvent company, and 
policyholders. Reinsuring contract made _ between insolvent company and purchasing 
company whereby reinsurer assumed obligations to insolvent company’s policyholders 
held not new contract but continuation of same contract assumed by reinsurer, subject 
to conditions thereof and binding on all policyholders of insolvent company who expressly 
or impliedly accepted such contract. Kentucky Home Life Ins. Co. v. Miller. (Ky.) 
684—Insurer which issued life policy with provision for disability benefits, reinsuring only 
ordinary life insurance, and which paid disability benefits thereunder and when insured 
died settled with beneficiary by issuing certificate of her right to receive remaining 
payments, held not entitled to reinsurance benefits, since disability benefits and not 
= rere were paid to beneficiary. Mid-Continent Life Ins. Co. v. Atlas Life Ins. 
m4 titeatowael ater 
§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 
686—Where insurer had completed reinsurance schedule and intended not to use particular 
reinsurer’s “kept covered” agreement but changed plan upon cancellation of another 
reinsurance policy, and insurer applied for renewal after loss but within period covered, 
evidence held not to show waiver of agreement nor that insurer was estopped to rely 
on agreement. Globe & Rutgers Fire Ins. Co. v. Liberty Bell Ins. Co. et al. (Cal.) 
686—Petition in action on life policy held not insufficient when read and considered in its 
entirety as failing to specifically allege that defendant had assumed liability under policy 
issued by another, where policy was identified with particularity so as to bar another 
action thereon, especially where petition originally had been filed in justices court. 
Green v. American Life & Accident Ins. Co. (Mo.). = 
686—Evidence justified finding that insurer and reinsurer had compromised and settled 
controversy respecting reinsurer’s liability on life policy under reinsurance contract in 
accord with reinsurer’s contention, by return of unearned premium, so ” to nae 
suit by insurer. Mid-Continent Life Ins. Co. v. Atlas Life Ins. Co. (Ok! : 
XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 
§ 687. NATURE AND STATUS IN GENERAL. 
687—In determining whether insurer is a fraternal society or insurance company, the test 
is business in which it is actually engaged, not mere form of the organization. Locomotive 
Engineers Mutual Life & Accident Insurance Association, whose premiums and reserve 
were based upon American Experience Tables, and whose premiums were fixed and payable 
as in ordinary life policy, held an “insurance company” subject to penalties for unjustified 
refusal to pay claim, notwithstanding association designated itself as a benefit society. 
Locomotive Engineers Mut. Life & Accident Ins. Ass’n v. Vandergriff. (Ark.) . 
687—Issuance of insurance by fraternal beneficial society rather than certificates would not 
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make it an insurance company nor subject it to be served with process as if it were un 
insurance company. Kolesar yv. Slovak Evangelical Union, Augsburg Confession of 
America. (Pa.) al ae TN ie in ee ere ‘ 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE 

688—Favorable report on applicant’s health by physician for local lodge of fraternal benefit 
society held not conclusive on society in beneficiary’s suit for proceeds of certfiicate, since 
statute making such report conclusive applies only to life insurance companies. Bukowski 
v. Security Ben. Ass’n of Topeka, Kan. (Ta.) ; rs 

688—Where voluntary fraternal benefit society organized under Ohio laws 
membership to railroad trainmen, having no license to transact business within Missouri, 
insured brakeman in Missouri, the general insurance laws of Missouri did not apply and 
answers in application were warranties and not representations, since societies which limit 
membership to any one hazardous occupation are exempted by statute from being affected 
by Missouri statutes in article referring to fraternal beneficiary associations. Elliott v. 
Grand Lodge Brotherhood of Railway Trainmen. (Mo.) cs ; 

688—Statute under which insured’s statements in application for life insurance constitute 
representations, not warranties, held inapplicable to fraternal benefit societies. Braddoc' 
by Smith v. Pacific Woodmen Life Ass’n. (Utah) sre 

§ 689. SPECIAL CONSTITUTIONAL AND STA 

689—Provisions in constitution of fraternal benefit association, accident insurance certificate 
issued thereby, and form for application therefor, in relation to statements, representa- 
tions, or warranties by insured, held subordinate to applicable statute and of no effect 
where conflicting or inconsistent therewith. Spray v. Order of United Commercial 
Travelers of America. (Wis.)...... ; 

$ 690. AUTHORITY OR LICENSE TO DO BUSINESS. 

690—Where rights of beneficiary and liability of fraternal benefit society were fixed by 
certificate, constitution and by-laws, and society was brought into court by service on its 
local representative, society could rely on its certificate, constitution, and by-laws, not- 
withstanding it had not constituted insurance commissioner or any other person as its 
process agent. Bruton v. Brotherhood of Locomotive Firemen and Engineers. (Miss.) 

$ 692. INCORPORATION AND ORGANIZATION. 

692—Articles of association of incorporated mutual benefit society may be changed only in 
accordance with statute and methods previously assented to by members, and individual 
members may by injunction prevent consummation of unlawful acts contrary to articles 
of —— and laws of order. Dale et al. v. Hancock County Mutual Life Ass’n 
et al. (Ill)... 

§ 693. CONSTITUTION AND BY-LAWS. 

693—Any constitutional power which might by necessary implication be reserved to national 
council of lodge in respect to maintenance of funeral benefit department should be given 
effect, but when language of constitutional provision of lodge was unambiguous, effect 
was required to be given to true intent and meaning thereof. By-law of lodge limiting 
obligation of national council thereof, in reference to payment of funeral benefits to 
members of a local council, to one of reinsurance and making it responsible only to the 
local council held void as in conflict with constitutional provision providing for payment of 
funeral benefits to the members. Hancock et al. v. National Council Junior Order 
United American Mechanics. (S. C.).......--050555 1a 44 Asati eae pes hates 

§ 694. MEMBERSHIP. 

(3 Recourse of members to courts. 

694(3)—Statute providing that no decree for an accounting or restraining prosecution of 
business of domestic insurance corporation should be granted except on application of 
director of trade and commerce held not to preclude individual members of fraternal 
benefit society from bringing suit to enjoin society from carrying out terms of constitution 
and by-laws irregularly adopted. Articles of association of incorporated mutual benefit 
society may be changed only in accordance with statute and methods previously assented 
to by members, and individual members may by injunction prevent consummation of 
unlawful acts contrary to articles of association and laws of order. Dale et al. v. Hancock 
County Mutual Life Ass’n et al. (Ill.)......... 


§ 695. OFFICERS AND AGENTS. 

695—Fraternal benefit association’s local lodge’s secretary and treasurer, regularly trans- 
mitting portion of dues paid by members of such lodge to association, was latter’s 
agent to such extent. Waites v. Brotherhood of Maintenance of Way Employees. (S. C.) 

695—Officer of subordinate body of fraternal benefit insurance society is agent of society, 
if essential elements of agency are present, notwithstanding that he is also officer of sub- 
ordinate body. Modern Woodmen of America v. Harper. (Tex.) 


§ 696. POWERS OF ASSOCIATION IN GENERAL. 

696—Under statute authorizing fraternal benefit societies to provide for payment of benefits 
in case of disability and death or either resulting from disease or accident or old age 
of its members, provision in benefit certificate issued by local lodge for payment of 
old age benefits held not invalid as ultra vires. Van Deventer v. North American 
Union Life Assurance Society. (IIl.) ah 


696—Where constitution of benefit society authorized its amendment only by two-thirds vote of 
all members of governing body, party having contract with society for changing society 
to legal reserve company held not entitled to enforce it, where more than one-third of 
delegates to meeting of governing body which authorized making of contract and which 
was attended by such party were irregularly selected, since such contract could not be 
made by society without lawful change in by-laws. Dale et al. v. Hancock County Mutual 
Life Ass’n et al. (TIl.).... j 
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§ 707. —— PROCEEDINGS TO ENFORCE DISSOLUTION. 

707—Benefit society’s acts, although performed after effective date of statute forbidding such 
societies to engage in business, except that they might retain corporate existence for six 
months to wind up or reincorporate, held not ultra vires the society. Quaracino v. 
Societa Agricola Operaia S. Cristoforo E. Maria Vergine Incoronata di Ricigliano. (IIl.) 


(B) THE CONTRACT IN GENERAL. 


$ 711. NATURE OF THE CONTRACT. 

711—Contract between mutual benefit association and member consists of membership certificate, 
application therefor, and association’s by-laws. Home Aid Ass’n v. Akers. s) 

§ 715. APPLICATION AS PART OF CONTRACT. 

715—Articles of incorporation, constitution, laws, and by-laws of fraternal insurance asso- 
ciation, together with application for membership and benefit eoremente, constitute insurance 
contract. Fairbanks v. Sovereign Camp, W. O. W. 

715—Membership certificate, application therefor, and by-laws of association constitute 
insurance contract between mutual benefit association and member who is charged, with 
knowledge of such by-laws and he and a ne are bound by provisions thereof. 
Holford v. National Aid Life Ass’n. (O 

§ 716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF CONTRACT. 

716—Articles of incorporation, constitution, laws, and by-laws of fraternal insurance asso- 
ciation, together with application for membership and benefit certificate, constitute 
insurance contract. Fairbanks v. Sovereign Camp, W. O. W. (Neb.) 

716—Membership certificate, application therefor, and by-laws of association constitute 
insurance contract between mutual benefit association and member who is charged with 
knowledge of such by-laws and he and his — are bound by provisions thereof. 
Holford v. National Aid Life Ass’n. (Okl 

§ 717. CONSTITUTION BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. EXISTING PROVISIONS. 

718—Articles of incorporation, constitution, laws, and by-laws of fraternal insurance association, 
together with application for ae and benefit certificate, constitute insurance 
contract. Fairbanks v. Sovereign Camp, W. O. W. (Neb.) 

718—Membership certificate, application t erefor, and by-laws of association constitute 
insurance contract between mutual benefit association and member who is charged with 
knowledge of such by-laws and he and Bie beneficiary are bound ad poovienens thereof. 
Holford v. National Aid Life Ass’n. (Okla.) Sie 

§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. 

719(1)—Mutual benefit society’s reservation of right to amend by-laws is a legal right, pro- 
vided amendments after issuance of certificate do not materially alter the contract of 
member of society. Mutual benefit society’s by-laws requiring proof of actual death and 
dispensing with statutory presumption of death arising from unexplained seven years’ 
absence held reasonable and binding on beneficiary of benefit certificate, notwithstanding 
by-law was enacted subsequent to time when insured became a member, ‘where by-laws at 
time of issuance of certificate provided that member agreed to be bound by subsequently 
enacted by-laws. Mutual benefit society’s by-law requiring proof of actual death and 
attempting to dispense with statutory presumption of death raised by unexplained seven 
years’ absence held not contrary to public policy of state, in view of purpose of by-law 
to prevent assertion of doubtful claims, to adopt a rule of certainty as against one of 
uncertainty, and to maintain fund against spurious claims for benefit of remaining 

Kopacka v. Roman and Greek Catholic Gymnastic Slovak Union Sokol. 


(3). ’ Relating to rate of assessment. 
719(3)—Fraternal benefit society held authorized to amend its by-laws and to increase its 
dues, and hence member could not recover assessments levied against him in excess of 
amount originally agreed to be paid. Van Deventer v. North American Union Life 
Assurance Society. (lIll.) 
(4). Changing amount of benefits. 
719(4)—Member of benefit society receiving sick benefits at weekly rate prescribed in by-laws 
in effect at time of admission held not affected by new by-laws reducing rate, notwith- 
standing member had agreed to be bound by by-laws established from time to time, since 
changes in by-laws could not affect members’ substantial rights which had accrued under 
prior by-laws. Premuzic v. Croatian Fraternal Union of America. (Pa.) s 
§ 722. VALIDITY IN GENERAL. 
722—Fraternal benefit society may select terms of insurance and insist that on noncompliance 
therewith contract is void. Braddock by Smith v. Pacific Woodmen Life Ass’n. (Utah) 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
). Warranties and representations defined and distinguished. 

723(1)—Contract, including fraternal benefit association’s by-laws, held to show that state- 
ments in application and medical report, including statement of applicant’s age, though 
characterized as warranties, were imtended to be mere representations, where by-laws 
provided for correcting mistake in stating age, and medical report anes 67 specific 
diseases or ailments. Janelunas v. Chicago Fraternal Life Ass’n, (Ill.) ..... 

723(1)—Statements in application for membership in benefi a association are warranties, 
falsity of which will prevent recovery on certificate, regardless of whether matters mis- 
represented contributed to insured’s death, since statute requiring misrepresentation to 
contribute to event insured against to avoid policy does not apply to beneficiary associa- 
tions. Gordon v. Royal Neighbors of America. (Mo.) 

723(1)—In action for loss from disease of sight of eye under benefit certificate, where insured 
in application for certificate stated that he had never had any disease or injury to his 
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eyes, if diseased condition existed at time of application, insured could not recover, though 
believing his answer true, since his answer, the insurance laws of Missouri not applying, 

was a warranty. Elliott v. Grand Lodge, Brotherhood of Railway Trainmen. (Mo.) 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Material misstatement contained in application to fraternal benefit association for life 
policy, referred to in policy, will avoid policy, although application is not attached thereto 
and statement is made in = faith, especially where application states that untrue 

te p 


statement therein shall invali olicy. Sovereign Camp, W. O. W. v. Reid. (Ga.).... 
723(2)—Where application limits misstatements of fact which will avoid insurance contract 
to misstatements of material matters, insurer cannot avoid policy because of misstate- 
ment of fact not strictly material in application for insurance, although statements were 
an as distinguished from representations. National Aid Life Ass’n v. Clinton. 
a. e 
723(2)—Insured held bound by application for fraternal benefit insurance warranting truth 
of answers and providing that “~ untrue statements or concealment of facts avoided 
certificate. Braddock by Smith v. Pacific Woodmen Life Ass’n. (Utah) 
(4). Statement as to age. 
723(4)—Applicant being within eligible age for membership in fraternal benefit association 
effect of overstating her age in application held limited to varying amount recoverable 
under by-laws on member’s death. Janelunas v. Chicago Fraternal Life Ass’n. (IIl.).. 
(5). Statements as to health. 
723(5)—Statement in written application for fraternal insurance policy that applicant is in 
good health, which statement is made part of contract and is expressly stipulated to be 
warranty, which, if untrue, shall render policy null and void, is warranty that applicant 
is not then afflicted with serious disease which would increase risk of loss. Sovereign 
Camp, W. O. W. v. Moore. (Ala.) 
723(5)—Although, pursuant to application for fraternal benefit insurance, insured’s state- 
ments constitute warranties, false statements do not avoid certificate if relating to mere 
temporary ailments or slight indisposition not impairing health or longevity. Breach of 
warranty of good health, if material to risk, held to avoid certificate of fraternal benefit 
insurance, regardless of insured’s knowledge or good faith. Mere temporary ailments or 
indispositions not of serious or dangerous character and leaving no trace on constitution 
nor affecting soundness of system held not “diseases” within warranty of freedom there- 
from contained in application for fraternal benefit insurance. Words “bodily infirmity” 
within warranty of freedom therefrom contained in application for fraternal benefit 
insurance held restricted to anything materially impairing or weakening constitution of 
insured, tending to réduce his resistance and thereby enhancing risk of death. Warranty 
of “good health” within application for fraternal benefit insurance held not to contemplate 
slight trouble or temporary indisposition which will not usually result in serious conse- 
quences and which do not seriously impair or weaken insured’s constitution. Braddock by 
Smith v. Pacific Woodmen Life Ass’n. (Utah) 
(6). Statements as to medical attendance, 
723(6)—Insured who submitted to examination by medical examiner of voluntary fraternal 
benefit society at time of application for benefit certificate did not “consult a physician,” 
within meaning of the question in application asking if insured had consulted a physician 
during the last five years. Elliott v. Grand Lodge Brotherhood of Railway Trainmen. 
(Mo. Gaede bien es ee Se Kea eee a ae Se eed 
723(6)—Warranty in application for fraternal benefit insurance, negativing consultation with 
physician regarding any disease within five years, held not to require disclosure of every 
consultation as to indisposition not 
Woodmen Life Ass’n. (Utah) 
(11). Statements as to previous applic 
723(11)—False statement by insured in application for life policy in fraternal benefit asso- 
ciation, providing that untrue statements, intentional or otherwise, would invalidate 
policy, that insured had not been turned down by any other insurer, held to avoid policy, 
regardless of insured’s knowledge of its falsity. Sovereign Camp, W. O. W. v. Reid. (Ga.) 


§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentation, breach of warranty, or fraud. : 
724(2)—Beneficiary association held not to have waived defense that insured made misrepre- 
sentations in his application for benefit certificate as to his previous rejection by other 
insurance companies and as to soundness of his health, notwithstanding that falsity of such 
representations was known to association’s examining Po: where evidence showin 
= fnowisise disclosed equal knowledge by insured. Gordon v. Royal Neighbors 0 
erica. oO. 


724(2)—Where applicant for life benefit certificate reveals to insurer’s agent correct answers 
to questions, but agent, unknown to applicant, and in absence of circumstances arousing 
his suspicion, inserts incorrect answers, agent’s knowledge is imputed to insurer, which 
is estopped from defending on ground that answers were incorrect, regardless of insured’s 
ability to read and write and of presence of provisions in application limiting agent’s 
authority. . National Aid Life Ass’n v. Clinton. (Okla.) 


724(2)—-Failure of insured to state, in application for accident insurance certificates, that he 
was wholesaler of beer in addition to being owner and manager of restaurant and tavern, 
held not to preclude insured from recovering benefits for disability received in automobile 
accident while on pleasure trip, where representation was innocently made, association’s 
agent and local council knew that insured was engaged in such business, and such fact 
did not increase risk, notwithstanding that agent was not association’s statutory agent. 
Spray v. Order of United Commercial Travelers of America. (Wis.)...... S 
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§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Contract between mutual benefit association and members, whereby association indem- 
nified members against loss from injury or beneficiaries for members’ deaths in considera- 
tion of payment of charter fee and assessments for expenses and reserve funds held 

“contract of insurance,”’ as regards rules of construction of contract. By-laws and terms 

of membership as set out in certificate are made for benefit of mutual benefit association 
and should be construed liberally in member’s favor so as not to defeat without plain 
necessity member’s claim to indemnity. Language used in by-laws and membership 
certificates of mutual benefit association is to be given popular and usual significance, 
unless context requires different construction, and ambiguous provisions or provisions of 
which two interpretations equally fair may be given will be construed most favorably 
to insured. Norman v. Merchants & Bankers Mutual Benefit Corporation (Fla.) 

726—Ambiguous clause of benefit certificate should be construed most ney 1 to insured. 
Barthel v. Sovereign Camp, W. O. W. (Mo.) : : 

§ 727. ASSIGNMENT OR OTHER TRANSFER. 

$ 728. IN GENERAL. 

728—Constitutional prohibition of insurer against assignment of proceeds of policy for con- 
sideration, or a pledge, held not to preclude insured from substituting his brother as 
beneficiary in place of insured’s minor children so as to make proceeds of policy available 
for payment of hospital and funeral expenses of insured. Pimentel et al. v. Conselho 
a Uniao Portugueza Do Estado Da California et al. (Cal.) 
30%. ——————- 

730%4—Where fraternal beneficiary society wrongfully refused to receive assessment tendered 
and canceled insured’s $1,000 life certificate, insured held not entitled to recover such 
sum as would, placed at reasonable interest, amount to $1,000 at expiration of his life 
expectancy, where insured did not sue for return of assessments paid or present value 
of certificate, nor allege that certificate had a present value. Wollman v. Brotherhood 
of American Yeomen. (Mo.) 

730%—In action for fraudulent cancellation of life policy, evidence that insurer intentionally 
devised plan to cancel policy held sufficient evidence of fraud to support verdict for 
punitive damages. Measure of actual damages for fraudulent cancellation of life policy 
is sum of premiums paid by insured and loss by lapse of policy, computed on basis of 
insured’s life expectancy and amount insured would be required to pay for like insurance 
during such period. Jury that passes on question of actual damages to insured from 
fraudulent cancellation of life policy may also pass on question of punitive damages. 
In computing damages to insured from fraudulent cancellation of life policy, jury may 
consider any special damages established by insured and fact that insured is not, and is 
not likely to be, in physical condition to procure additional or other insurance. $2,000 
held excessive for actual damage damages to insured from fraudulent cancellation of 
$2,000 life policy. Latta v. Sovereign Camp, W. O. W. (S. C.) 

(C) DUES AND ASSESSMENTS. 

§ 733. POWER AND DUTY TO MAKE ASSESSMENT 

733—Mutual benefit associations may be organized either as level or nonlevel rate assessment 
associations, and in either case may charge members regular periodical dues in addition 
to other assessments as provided by its by-laws. Mutual benefit association is not “level 
rate assessment association” where by-laws empower board of directors to make additional 
or increased assessments against members for purpose of paying benefits. Home Aid 
Ass’n v. Akers. (Okla.) roLnews ed 

§ 735. AMOUNT OF ASSESSMENT. 

735—Whcether increase in rates by fraternal society repudiates contract with certificate holder 


depends upon necessity for, and reasonableness of, increase. Security Ben. Ass’n v. 
Hendrickson. (Tex.) ; ‘ - 


§ 737. NOTICE OF ASSESSMENT. 

737—Where it was custom of fraternal benefit society on payment of monthly dues to mark 
on receipt therefor amount due for succeeding month, it was duty of insured member to 
pay such amount when it became due or, if deemed incorrect, to tender correct amount 
without any other notice. Bruton v. Brotherhood of Locomotive Firemen and Engineers. 


(Miss.) te ; ey ace - ee ars 

§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 

743—Certificate holder may recover premiums paid to fraternal society, where society has 
repudiated contract. Certificate holder seeking to recover premiums paid to fraternal 
society, when societv increased rates had burden to show lack of necessity for increase. 
Certificate holder held not entitled to recover premiums paid to fraternal society 
when society increased rates. where holder introduced no evidence to show lack of 
necessity to increase rate and where society established that increase was necessary 
to perpetuate society and prevent insolvency. Security Ben. Ass’n v. Hendrickson. (Tex.) 

(D) FORFEITURE OR SUSPENSION. 


§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 

747—Where benefit certificate which gave no extended insurance to suspended members was 
exchanged for certificate which carried such benefit upon payment of premiums for three 
years, beneficiary of certificate of suspended member who had not paid premiums for three 
years held not entitled to recover thereon, notwithstanding member paid increased rates 
under new certificate. Where member of fraternal benefit society upon accepting new 
certificate released society from liability under original certificate, beneficiary was not 
entitled to have reserve of original certificate applied to purchase of extended insurance, 
where suspended member had not complied with provision in new certificate which would 
have entitled him to extended insurance. Boll v. Catholic Knights of Wisconsin. (Wis.) 76 

§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
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750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—-Where constitution and laws of brotherhood provided that when member in good standing 
became sick or disabled and had claim pending for total and permanent disability or 
benevolent claim, that local lodge should pay his dues until claim had been passed upon, 
expulsion of member for nonpayment of premiums after notice that his claim for disability 
benefits had been rejected by Grand Lodge held ‘proper, precluding recovery on certificate. 
McClain v. Brotherhood of Railroad Trainmen.  (lll.) 

750—Member of fraternal benefit society, by failing to pay monthly assessment, ceased to 
be a member and ceased to be entitled to benefits under certificate. Bruton v. Brotherhood 
of Locomotive Firemen and Engineers. (Miss.) eee a Subhas 

750—Under substitute fraternal certificate of life insurance providing that insured could 
select nonforfeiture option if he defaulted after 36 monthly payments had been made, 
36 months began on date fixed in substitute certificate for computation of its nonforfeiture 
values and not on later date of issue of substitute certificate. Fraternal certificate 
of life insurance held not continued in force after expiration of period during which 
certificate was automatically continued in force by application of cash value to payment 
of premiums on ground that society would not have accepted premiums if they had 
been tendered, where it was not shown that insured was able and desired to tender 
premiums. Sovereign Camp, W. O. W. v. McClure. (Miss.) 

750—Where fraternal benefit certificate issued in 1911 was surrendered in 1929 for new 
certificate providing that it was to bear date of March 1, 1926, loan value of certificate 
for purpose of preventing forfeiture for nonpayment of premiums was to be computed as 
though policy had been issued March 1, 1926, Where ee benefit certificate issued 
in 1911 was surrendered in 1929 for new certificate providing that it was to bear date of 
March 1, 1926, insurer was concluded from conaoniin there was not sufficient reserve 
to give new certificate its purported effect, notwithstanding old certificate did not provide 
for cash or loan value or for paid-up or extended insurance value. Where cash and loan 
value and paid-up and extended insurance values of fraternal benefit insurance increased 
each month on payment of assessments, such values continued to accrue each month 
after insured ceased paying assessments out of his own private funds and insurer began 
to pay them under automatic premium loan provision. No “default’’ occurred when 
insured stopped paying monthly assessments on benefit certificate and insurer commenced 
paying assessments under automatic premium loan clause of certificate, so that loan 
value continued to increase, preventing default until total consumption of loan value 
as so increased. Barthel v. Sovereign Camp, W. O. W. (Mo.) 

Mutual benefit association held not liable on certificate which obligated member to pay 

dues by 15th day of month in which they were payable, where insurer on August 16, 
1933, mailed notice of lapse of certificate for nonpayment of dues, with form certificate 
of good health and application for reinstatement, which certificate duly executed and check 


for amount of premium were found in insured’s possession at time of his death. 
Holford v. National Aid Life Ass’n. (Okla.) 
§ 753 SUFFICIENCY OF PAYMENT OR TENDER TO. PREVENT FOR- 


FEITURE. 
(1). In general. 
753(1)—In action by heirs of deceased member of local council of lodge against national 
council to collect funeral benefit, genuineness ot receipt showing payment of dues was not 
destroyed by failure of financial secretary of local council to affix seal of council thereon 
in accordance with requirement stated on face of receipt, where financial secretary testified 
that he had received the dues. Hancock et al. v. National Council Junior Order United 
American Mechanics. (S. C.) 
(2). Person to whom payment may be made. 
753(2)—Where deceased member of local council of lodge had paid required dues to financial 
secretary of local council and had never received any notice of revocation of financial 
secretary's agency, suspension of local council for nonpayment of dues held not to have 
withdrawn authority of its agent to bind it by acceptance of dues, as respects national 
council’s liability for payment of death benefit. Hancock et al. vy. National Council 
Junior Order United American Mechanics. (S. C.) 
§ 755. ESTOPPEL oe WanvE AFFECTING RIGHT OF FORFEITURE. 
(1). In genera 
755(1)—Where juvenile benefit certificate was delivered by insurers’ agent with full knowledge 
that insured was just recovering from attack of measles, insurer held estopped, in action 
on certificate, to deny that certfiicate was delivered durin good health of insured, whose 
death occurred two days after delivery of certificate. overeign Camp, W. O. W. v. 
Cole. (Ark.) 
755(1)—Acceptance by fraternal benefit society of proofs of death after blank forms ‘had 
been furnished on request to beneficiary by commander of local lodge, who later forwarded 
proofs to Grand Lodge, held not waiver of lapsing of life policy for nonpayment of 
premiums prior to insured’s death, so as to render society liable thereon. Grand Lodge 
Colored Knights of Pythias of Texas v. Preston. (Tex.) : ; 
755(1)—Any action of proper officers of fraternal benefit society, recognizing continued 
validity of benefit certificate after actual or imputed knowledge of breach of its provisions, 
amounts to waiver of right to forfeit certificate on account of such breach. Modern 
W oodmen of America. (Tex.) 
755(1)-—Statements of branch secretary of fraternal benefit society at time of receiving pay- 
ment of delinquent dues of deceased member representing mere opinions, held insufficient 
as waiver of filing of certificate of —- health as condition to reinstatement. Boll v. 
Catholic Knights of Wisconsin. (Wis.) 
(2). Powers of officers and agents. 
755(2)—Where constitution and by-laws of fraternal benefit society provide that clerks of 
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local camps may not waive any of their provisions, acceptance by such clerk of regular 
assessment with knowledge of breach of condition is not alone waiver of forfeiture, 
although amount is forwarded to sovereign camp. Agent of fraternal benefit society 
with authority to accept payment of arrearages may waive conditions made for benefit of 
association, in absence of provisions to contrary in constitution and by-laws. Supreme 
camp of fraternal benefit society and its officers may waive conditions made for benefit 
of association. Kiker v. Sovereign Camp, W. O. W. (Ala.) 
755(2)—Provision in fraternal benefit certificate restricting authority to bind society to certain 
designated officers precluded recovery on certificate which insured had allowed to lapse 
for nonpayment of premiums after representations of agent for society that insured need 
not continue such payments on becoming sick, where agent was not one of the officers 
entitled to bind society. McCurry v. The Praetorians, Inc. (Tex.) 
755(2)—Fraternal benefit society can provide that no subordinate body or subordinate officer 
may waive any provision of its Constitution or laws. Fraternal benefit society can be 
bound on principles of waiver or estopped by conduct of officers and agents authorized to 
speak and act for it. Modern Woodmen of America v. Harper. (Tex.) 
755(2)—-Secretary of local body of fraternal society held authorized under society’s con 
stitution to accept late payments of dues for grand lodge, as regards rights of beneficiaries 
of member to participate in relief fund of society on death of member who had made 
late payments. Free & Accepted Sons of Texas v. Taylor et al (Tex.) 
755(2)—Acceptance by secretary of branch office of fraternal benefit society of payment of 
delinquent dues of suspended deceased member held not binding on society, where secre- 
tary was not charged with collection of dues of suspended members. Boll v. Catholic 
Knights of Wisconsin. (Wis.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—Beneficiary certificate recognized by association for ten years prior to death of member 
who regularly paid dues thereon during that time was not invalidated by testimony of 
officer of association that by-laws were not complied with in issuing certificate. Stock- 
berger v. Maag. (Pa.) 
755(3)—Fraternal benefit association held to have waived forfeiture of life insurance cer- 
tificate for nonpayment of assessment installment during month in which due by accepting 
payment thereof during following month, pursuant to its policy of accepting premiums 
paid within three months allowed for reinstatement of suspended members, and retaining 
amount paid until after insured’s death. Sovereign Camp, W. O. W. v. Sabalza. (Tex.) 
755(3)—-Where member of fraternal benefit society was suspended January 1, and died Decem- 
ber 1, acceptance by branch secretary of payment of delinquent dues on December 12, 
without notice of member’s death, held not to estop society from asserting suspension of 
member and denying liability. Boll v. Catholic Knights of Wisconsin. (Wis.) 
(4). Custom and course of dealing. 
755(4)—Provision for forfeiture of fraternal society life certificate, on failure to make pay- 
ments as required, notwithstanding acceptance of late payments, held waived, where 
custom of local lodge over long period to accept late payments had established a course 
of dealing upon which insured relied, and home office had acquiesced in custom by 
oer ains, out forms in conformity thereto. Shackelford v. Sovereign Camp, W. O. W. 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Where fraternal society’s constitution provided that failure to make payments at or 
before stated times should create immediate delinquency and suspension of benefits and 
that notice by mail of the “consequent” delinquency and want of good standing should 
be given members, receipt of such mailed notification held not essential to establish 
delinquency so as to bar action on benefit certificate in default. Neighbors of Woodcraft 
v. Hildebrandt. (Colo.) 
756(1)—Provisions in by-laws and certificates of membership in incorporated mutual benefit 
association providing that certificates should be void if applicant answered certain 
questions falsely, and that assessment payments should be voluntary, were inserted for 
association’s benefit with respect to certificate’s invalidity and required notice by asso- 
ciation as condition precedent to declaring forfeiture for misrepresentation or suspension 
for nonpayment of any assessments. Norman v. Merchants & Bankers Mutual Benefit 
Corporation. (Fla.) : 
756(1)—Although member of benefit society was not suspended because of nonpayment of 
dues, death benefits were not recoverable, where member’s dues, more than thirteen weeks 
in arrears, were not paid up for four weeks prior to member’s death caused by illness 
from which member suffered at time arrearage was paid, as required by by-laws, not- 
withstanding society accepted payment eleven days before member’s death. Greve v. 
Century Council. (N. J.) ; obs aang eae enti 
§ 758. REINSTATEMENT 
§ 760. —— PAYMENT OF ARREARS. 
760—Association, by-laws of which authorized directors to reinstate members paying past-due 
premiums on accident insurance policies within 48 days after default, held not bound to 
apply on premium in default amount due insured for injury sustained shortly before 
expiration of time for payment of such premium in order to avoid forfeiture of policy. 
Payments of past-due accident insurance premiums on several occasions within time 
allowed by policy as condition precedent to insured’s reinstatement as member of asso- 
ciation issuing it held insufficient to keep policy in force after maturity date of premium 
not paid at time of insured’s accidental death within such period. Travelers Protective 
Ass’n of America v. Sherry. (Ark.) 
§ 761. —— HEALTH AND CONDITION OF INSURED 
761—Warrant, at time of reinstatement of suspended member of fraternal beneficiary 
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society, that member is in good health, when in fact he is not, will vitiate reinstatement. 
Concealment of illness of member of fraternal beneficiary society by a beneficiary when 
seeking to have member reinstated amounts to fraud and vitiates the reinstatement. 
Insurance contracts are essentially of good faith, and fact that member of fraternal 
beneficiary society might have been reinstated upon payment of delinquent assessments 
upon previous occasion should not give rise to right to work fraud upon insurer upon 
subsequent attempted reinstatement at time when insured is not in good health. Fraternal 
beneficiary society held not liable on benefit certificate of life insurance which provided 
that payment of assessments for suspended member shall be warranty that member is in 
good health at time of such payment, where beneficiary paid assessment of suspended 
member on day when member was in critical condition from heat exhaustion which caused 
his death. Tatro et al. v. Modern Woodmen of America. (IIl.) 

761—Fraternal benefit association held not liable for benefits for death of member dying four 
months after he attempted to reinstate certificate by paying arrearages, where good health 
was condition precedent to reinstatement and insured had been totally disabled with 
diabetes for four years. Fairbanks v. Sovereign Camp, W. O. W. (Neb.) 

$ 762. PROCEEDINGS. 

762—Suspended member of fraternal benefit association can be reinstated only in strict 
conformity to by-laws in force, and has no iT under cortitente until so reinstated. 
Fairbanks v. Sovereign Camp, W. O. W. (Neb Gs ; 

§ 763. ———- WAIVER OF OBJECTIONS. 

763—Agent of benefit society who was both organizer and secretary of local lodge, who had 
no authority as organizer to collect dues, and no authorify as secretary under by-laws to 
waive any conditions, held not to have waived conditions of policy and by-laws, requiring 
payment of arrearages for reinstatement while in good health, by accepting arrearages 
without requiring statement of good health. Knowledge of secretary «i local lodge of 
benefit society that insured was not in good health and that certificate of good health had 
not been filed held not imputed to officers of society so as to charge them with waiver of 
such conditions for reinstatement by acceptance of dues collected by secretary. Kiker 
v. Sovereign Camp, W. O. W. (Ala.) 

763—Fraternal benefit society’s continued acceptance of premium payments made after expira- 
tion of grace period estopped society from insisting on forfeiture for noncompliance with 
requirements of by-laws for reinstatement after delinquency, in absence of notification to 
insured that society intended to insist on compliance with by-laws. United Friends of 
America v. Avery. (Ark.) 

763—Fraternal beneficiary society’s receipt of suspended member’s dues in ignorance of 
his illness does not constitute a waiver of requirement of good health at time of rein- 
statement. Tatro et al. v. Modern Woodmen of America. (TIl.) 

763—-Usually, retention of payment after suspension of benefit certificate issued by fraternal 
benefit society is recognition of reinstatement for which payment is made. Act of head 
clerk of fraternal benefit society in accepting and receiving over-due payments held binding 
on society, as respects whether such acceptance and retention reinstated insured, Fraternal 
benefit society’s acceptance and retention of overdue payments on benefit certificate 
reinstated insured, who was not in good health as required by by-laws, where society had 
previously accepted without objection overdue payment when insured was not in good 
health, notwithstanding by-law provision that society could retain overdue payment with- 
out waiver until society had knowledge that insured was not in good health at time of 
such payment. Fraternal benefit society’s retention of overdue payments for some months 
after receiving proof of death waived by-law provisions respecting reinstatement. Modern 
Woodmen of America v. Harper. (Tex.) 

763—Acceptance by branch secretary of fraternal benefit society of delinquent dues without 
notice of member’s death would not constitute waiver of filing of certificate of good health 
as condition to reinstatement. Officers of branch office of fraternal benefit society could 
not waive requirement that suspended member must file prescribed application for reinstate- 
ment within 60 days after suspension. Boll v. Catholic Knights of Wisconsin. (Wis.) 

§ 764. —— EFFECT. 

764—Where mutual benefit association reinstated certificate of member who had failed to pay 
one assessment with knowledge of alleged untruthful answers made by member upon 
original application, association was put to election to declare policy void for misrepre- 
sentation and failure to pay, but not having done so, association would be estopped to 
claim forfeiture after member’s death. Where mutual benefit association reinstated 
certificate of member who had failed to pay one assessment with knowledge of alleged 
untruthful answers made by member upon original application, association waived 
misrepresentations, since it was association’s duty to notify member of invalidity or 
forfeiture of certificate for misrepresentation so that member — protect himself. 
Norman v. Merchants & Bankers Mutual Benefit Corporation. (Fila.) 

(E) BENEFICIARIES AND BENEFITS. 


768. PERSONS WHO MAY BE BENEFICIARIES. 
770. —— STATUTORY PROVISIONS 

770—Statutes and constitution, by-laws, and rules of fraternal benefit society relating to 
designation of beneficiaries should be liberally construed according to ordinary and 


common use of words, so as to effectuate intent of pasties and Senonetent Leon of 
society. Shepherd v. Sovereign Camp. W. O. W. (Va.) 


§ 771. -——— PROVISIONS OF CHARTER OR BY-LAWS. 

771—Under life policy making general laws of association part of insurance contract and 
providing that no agent of association could waive conditions of contract, where general 
laws required beneficiary to be related to insured, association held not liable to beneficiary 
who was not related to insured, notwithstanding evidence that agents procuring applica- 
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tion had knowledge of misrepresentation respecting relationship. Papp v. Grand Lodge, 
A. 0. UW. GH Bb) . 


771—Foster child, who at age "8 went to live with and took name of and was clothed, fed, 
and educated by member of fraternal benefit society and his wife, was “adopted child” 
within provision in society’s charter and by-laws permitting designation of adopted 
children as beneficiary, and hence was entitled to proceeds of certificate. Person desig- 
nated by member of fraternal benefit society as beneficiary under his certificate must 
be within class permitted by appropriate statute and rules: and regulations of society. 
Statute providing that death benefits urider certificate issued by fraternal benefit society 
should be confined to named classes was not intended to restrict or modify constitution 
and by-laws of Kansas society, which had been doing business in Virginia since 1901 
when original policy was written. Right of member of Kansas fraternal benefit society 
doing business in Virginia to designate beneficiary under his certificate held governed 
by provision in society’s charter and by-laws permitting designation of ‘ ‘adopted children,” 
and not by statute ‘providing that death benefits should be confined to “children by 
legal adoption’ and other named classes. Statutes and constitution, by-laws, and rules 
of fraternal benefit society relating to designation of beneficiaries should ‘be liberally 
construed according to ordinary oma common use of words, so as to effectuate intent of 
parties and benevolent objects of society. Shepherd v. Sovereign Camp, W. O. W. (Va.) 

§ 772. DESIGNATION OF BENEFICIARY. 
773. —— IN GENERAL. 

773—Member of fraternal benefit society has no property in policy issued by society, but only 
power of designating beneficiary by method prescribed by society’s charter and_ by-laws, 
and such coven yee when made is mere power of ae Shepherd v. Sovereign 
Camp, W. (Va.) ; nea 

§ 776. PAILU RE ‘OF BENEF ICIARIES. 

776—Execution of writing purporting to revoke designation of insured’s sister as beneficiary 
in fraternal beneficiary certificate and to substitute “his estate’ held to constitute revoca 
tion of designation of beneficiary, even though attempted designaion of estate was 
ineffectual, and hence certificate remained in force and was payable to beneficiaries sur- 
viving insured who were eligible as such under by-laws of insurer and controlling statute 
Bambery v. Ancient Order of United Workmen et al. (Minn.) 

§ 779. CHANGE OF BENEFICIARY. 

§ 780. RIGHT TO CHANGE IN GENERAL. 

780—Members of fraternal benefit society may at any time while in good standing change 
beneficiary of certificate, provided they comply with rules prescribed in society’s by-laws 
and beneficiary selected belongs to eligible class, but, to divest right of original beneficiary, 
substitution of new one must ordinarily be complete during member’s life, since on his 
death beneficiary’s rights become vested. Fitzgearld v. Fitzgearld et al. (Okla.) 


$ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DEIGNATED. 

782—Divorced wife held not entitled to recover on husband’s fraternal benefit certificate, 
as a redesignated beneficiary, where she failed to establish that insured complied with 
by-laws of insurer governing redesignation of beneficiary during aaeine of insured. 
Fitzgearld v. Fitzgearld et al. (Okla.) 

782—Where beneficiary certificate naming guardian of member’s two children as beneficiary 
was surrendered and canceled and new application was made and new certificate issued 
naming second wife as beneficiary, guardian could not attack validity of second certificate, 
notwithstanding by-law providing that minor beneficiary could not consent to transfer of 
certificate. Stockberger v. Maag. (Pa.) 

782—Where insured changed beneficiary on life policy from his wife to his mother, wife who 
delayed suit more than eight months after insured’s death and more than six months after 
insurer had paid designated beneficiary, after having informed wife’s counsel that she had 
no claim to benefits, held estopped from claiming benefits under policy and not otherwise 
entitled to recover thereon. Ashworth v. Modern Woodmen of America. (Tex.) 

§ 783. VESTED INTEREST OF BENEFICIARY. 

783—Certificate of beneficial association, unlike ordinary life policy, creates no vested interest 
in named beneficiary until member’s death. Guardian of member’s two children who 
was named as beneficiary in beneficial certificate obtained no vested interest in certificate 
which would enable her to attack validity of new certificate naming member’s second wife 
as beneficiary. which was issued on new application after certificate naming guardian as 
beneficiary had been surrendered by member and canceled. Stockberger v. Maag. (Pa.) 

$ 784. MODE OF CHANGING DESIGNATION. 

1 In general. 


784(1)—Exceptions to rule that, where peiiey provides a method for changing beneficiary, 


insured must follow substantially method prescribed, are where insurer has waived strict 
compliance with its own rules and, in pursuance of a request of insured to change his 
beneficiary, has issued a new certificate, or where it is beyond insured’s power to comply 
literally with regulations, or where insured has followed method prescribed by insurer and 
has done all in his power to change beneficiary, but, before new certificate is issued, 
insured dies. Where insurer is not contesting change of beneficiary, and insured makes 
every reasonable effort under circumstances, and there is a clear manifestation of intent 
to make change, equity should regard change as effected. Pimentel et al. v. Conselho 
Supremo De Uniao Portugueza Do Estado Da California et al. (Cal.) 
2). Death of member before change if completed. 

784(2)—-Where insured, who was ill, signed change of Scoatichers clause in life policy, and 
acknowledged signature and instructed attorney who prepared change of beneficiary 
clause and friend to take necessary steps to complete change, change of beneficiary was 
effective notwithstanding such action by insured, who died before further steps were 
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taken, was not full compliance with method prescribed in policy. Pimentel et al. v. 
Conselho Supremo De Uniao Portugueza Do Estado Da California et al. (Cal.) 
(4). Issuance and delivery of new certificate. 
nia beneficiary designated by member on day before his death held entitled 
to proceeds of benefit certificate, though original certificate was not canceled and new 
certificate issued designating beneficiary until after member’s death, where highest court 
of state whose law was controlling held that change in beneficiary is vagy eteetes 
under such circumstances, Parker et al. v. Parker. (U. S.) ... 
(7). Estoppel and waiver as to mode of change. 
784(7)—Rights of beneficiary in insurance policy vest immediately ypon death of insured and 
cannot thereafter be modified by action of the insurer, and hence filing of interpleader 
or payment into court by insurer can be construed only as a recognition of liability to 
rightful claimant, and not as waiver of insured’s failure to comply with policy provisions 
concerning change of beneficiary. Although payment of fund into court by insurer does 
not amount to a waiver to extent that second beneficiary becomes entitled to money, such 
action by insurer operates to relax rule that insured must follow procedure prescribed 
in policy for change of beneficiary, since insurer thereby disclaims all further interest in 
fund and waives right to insist upon a rigid adherence to r lations. renee et al. v. 
Conselho Supremo de Uniao Portugueza Bo Estado Da California et al. (Cal.) 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. —— IN GENERAL. 
787—Benefit certificate and constitution of benefit association held construable as providing 
for payment of lump sum only upon proof of enumerated disabilities and not for per- 
manent disabilities not ee set out. Durkin v. Brotherhood of Locomotive 
Firemen and Enginemen. (Md 
§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 
790—Fraternal benefit society can provide for benevolences to be dispensed through society’s 
officers or boards, can limit granting or withholding of benevolences to such persons 
as may be selected by society or its officers or boards, and can provide that no appeal 
to courts may be taken from such action. Holder of fraternal benefit certificate whose 
disability claim under society’s constitution was not legal liability of society, but was 
addressed to benevolence of society, could not maintain action to —7— onanty to pay 
claim. Loos v. Brotherhood of Railroad Trainmen, (Ind.) ; 
§$ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Beneficiary’s recovery on certificate in mutual benefit association held limited, under 
provisions of certificate and by-laws, to $2 for each membership certificate responding to 
call or number in member’s group, as against contention that association was level rate 
assessment association liable for $1,000 Cosignated by certificate as a maximum recovery. 
Home Aid Ass’n v. Akers. (Okla.) a 
(2). Benefits for disability. 
791(2)—Where by-law of fraternal society provided that member who had been fully paid for 
disability should not be entitled to further benefits as to sickness resulting from such 
disability, member who had not been fully paid for total paralysis of leg and disability 
held entitled to recover disability benefits in addition to benefits for paralysis. By-law 
of fraternal society, providing that to recover disability benefits member must be incapable 
of performing “any” kind of work held to include member who was disabled from engaging 
in usual occupation as miner and performing any work for which under all circumstances 
he was reasonably fitted, and not to require that member be incapable of performing any 
mental or physical task. Cacic v. Slovenska Narodna Podporna Jednota. (Mont.) 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Divorced wife who at time of death of insured under fraternal benefit certificate was 
not member of family, heir, blood relative, affianced, wife, or dependent upon insured, 
could not take proceeds of certificate under designation as “wife,” notwithstanding she 
was named as beneficiary and lived with insured at time of his death. When designated 
beneficiary in fraternal benefit certificate becomes disqualified or ineligible to take, 
certificate and insurer’s by-laws should be followed in ascertaining who is eligible to 
proceeds. Fitzgearld v. Fitzgearld et al. (Okla.) ‘ 
(F) ACTIONS FOR BENEFITS. 
§ 803. PROvisooNs OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 
SHIP. 
§ 805. —— naeorr zo COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). n genera 
805(1)—Fraternal benefit society can provide for benevolences to be dispensed through 
society’s officers or boards, can limit granting or withholding of benevolences to such 
persons as may be selected by society or its officers or boards, and can provide that no 
appeal to —_ may be taken from such action. Loos v. Brotherhood of Railroad 
Trainmen. (Ind 
805(1)—Provisions in fraternal ' society by Jaws requiring member claiming to be entitled to 
benefits to proceed before various society committees as condition precedent to maintaining 


647 


court action on policy held invalid. Cacic v. Slovenska Narodna Podporna Jednota. (Mont.) 7 


(2). Conclusiveness of society’s determination. 
805(2)—-Where benefit society has established tribunals of its own with power to determine 
validity of claims for benefits and with right of appeal from ruling of first tribunal, 
jurisdiction of association’s tribunals is exclusive, and determination of such tribunals 
will not be reviewed by court, in absence of fraud. Decision of final tribunal of 
benefit association affirming decision of first tribunal denying member’s claim, which 
was not alleged to have been rendered fraudulently or in bad faith, held conclusive 
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and not reviewable by court, where association’s constitution positively stated there 
should be no appeal to courts, notwithstanding other sections of such constitution 
attempted to provide shorter period of limitations in case claim should be taken to court 
and required member to exhaust all rights available within brotherhood before resorting 
to courts. Durkin v. Brotherhood of Locomotive Firemen and Enginemen. (Md.) 

§ 811. VENUE. 

811—Presence of local lodge of fraternal beneficial society in certain county held not “trans- 
action of business” or “location of its property’ in such county so as to authorize 
bringing of action against society in that county, and suit could be brought only in county 
where society had its principal office or place of business. Kolesar v. Slovak Evangelical 
Union, Augsburg Confession of America. (Pa.) 

§ 812. LIMITATIONS. 

812—Stipulation limiting suit to certain time after death of insured does not apply where 
insured’s death was not known to insurer or to beneficiary. Provision in life certificate 
that no suit should be brought on certificate after one year from date of death was for 
benefit of insurer and could impliedly or expressly be waived, or insurer, by its conduct, 
could be estopped from asserting limitation. Waiver by insurer of one year limitation 
within which to sue on life certificate is essentially a matter of intention and must 
be based on sound reasonable inference that insurer did not mean to insist on that right. 
Limitation clause in life certificate once relinquished cannot be revived to apply to some 
other time, since waiver once made is irrevocable unless it has been procured by fraud, and 
suit can then be brought at any time within six years. In action on life certificate 
commenced more than five years after insured’s death, insurer held estopped from 
invoking provision of certificate requiring suit to be brought within one year from 
date of insured’s death, where insurer notified beneficiary that insurer was continuing 
to give careful consideration to claim and had not finally rejected claim until within one 
year prior to commencement of action. O’Brien v. Sovereign Camp, W. O. W. 

§ 813. PARTIES. 

813—-Where under by-laws of lodge, members of local council were required to pay their 
dues to financial secretary of local council, who was required to transmit to national 
council portion thereof necessary to keep members in good standing in funeral benefit 
department, financial secretary held agent of national council through whom it conducted 
its benefit department, and hence privity existed between National Council and heirs of 
deceased member, authorizing heirs to sue national council to collect death benefits. Even 
if no privity existed between heirs of deceased member of local council of lodge and the 
national council, action against national council to collect death benefit was maintainable 
by heirs on theory contract was made for their benefit. Hancock et al. v. National 
Council Junior Order United American Mechanics. (S. C.) 

§ 815. PLEADING. 

(2). Plea, answer, or affidavit of defense. 
815(2)—Plea setting up provisions of fraternal insurance policy that misrepresentation that 


applicant is in good health shall render policy null and void, and alleging breach thereof 
in that applicant was at time afflicted with named disease, which could and did in fact 
cause death sooner than if he had been free from such disease, and that therefore risk 
of loss was increased, is good plea. Plea setting up provision of fraternal insurance 
policy that misrepresentations that applicant is in good health shall render poses null 


and void, and averring that applicant was afflicted with Bright’s disease which hastened 
death. thereby increasing risk of loss, held not demurrable. Sovereign Camp, W. O. W. 
v. Moore. (Ala.) , . ; ; 

815(2)—In suit on life policy, issued by fraternal benefit society and in force for over two 
years, overruling of demurrers to insurer’s pleas which set up no material good in 
avoidance of policv and sustaining of insurer’s demurrer to beneficiary’s special replications 
to such pleas held error. Fraternal Aid Union v. Monfee. (Ala.) 

815(2)—In beneficiary’s action for death benefit under mutual benefit association certificates, 
association’s pleas of false representation by member upon application and failure to 
pay assessment presented no defense and were defective in not averring that member 
had been suspended for nonpayment or expelled for fraud or misrepresentation. 
Norman v. Merchants & Bankers Mutual Benefit Corporation. (Fla.) 

(3). Reply. 

815(3)—Where insurer contended that insured’s beneficiary certificate became void for failure 
to pay assessments, and insured was not thereafter in good health as required for rein- 
statement, replication which averred that insurer accepted payment of assessments as 
they came due, clerk of local camp knew insured was not in good health and_ retained 
assessments, and that insurer waived such defense, held not demurrable. Sovereign 
Camp, W. O. W. v. Waller. (Ala.) at ES 

815(3)—In suit on life policy, issued by fraternal benefit society and in force for over two 
years, overruling of demurrers to insurer’s pleas which set up no material good in avoid- 
ance of policy and sustaining of insurer’s demurrer to beneficiary’s special replications 
to such pleas held error. Fraternal Aid Union v. Monfee. (Ala.) 


§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In ceneral. 

817(1)—In suit on life policy issued by benefit society, plea of general issue by insurer put 
burden on plaintiff to prove prima facie case as made by complaint. Kiker v. Sovereign 
Camp, W. O. W. (Ala.) ; woes cus . : ' . ; ry! 

817(1)—Where complaint in suit on life policy issued by fraternal benefit society made date 
of policy an issue and prima facie within statute relating to such policies, insurer had 
burden both of averment and proof to show that policy did not come within statute, if 
policy was issued when alleged.’ Fraternal Aid Union v. Monfee. (Ala.) 
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817(1)—Presumption is that benefit certificate of fraternal benevolent society embodies 
member’s application for membership, the charter and by-laws of the society, and the 
statutes under which it is organized. Neighbors of Woodcraft v. Hildebrandt. (Colo.) 
817(1)—Persons entering mutual insurance companies are presumed to know terms of charter 
and by-laws thereof. Papp v. Grand Lodge, A. O. U. W. (N. J.) : 4 ; 
817(1)—Beneficiary of life certificate which required suit to be commenced within one year 
from date of death, who commenced action more than five years after insured’s death, 
had burden to show why limitation was not binding. O’Brien v. Sovereign Camp, 
W. O. W. (Pa.) 
(2.) Matters of avoidance or forfeiture. 
817(2)—Undisputed evidence that delinquent insured had refused to make payments in default 
on fraternal benefit certificate, and that she had stated she had procured other insurance 
and wished to discontinue the certificate, held to overcome presumption of waiver of 
time of payments by society so as to preclude recovery on certificate in default at time of 
of insured’s death. Burden is on fraternal society to overcome presumption of waiver of 
time of payment of premiums. Burden was on beneficiary of fraternal benefit certificate to 
rove that member relied upon waiver by society of time for payment of premiums. 
eighbors of Woodcraft v. Hildebrandt. (Colo.) beads 60% ecles ome ees 
817(2)—Burden of proving waiver, by fraternal beneficiary society, of requirement that sus- 
panes member be in good health at time of reinstatement, is upon one seeking to avail 
imself thereof. Tatro et al. v. Modern Woodmen of America. (IIl.) 
817(2)—In action on benefit certificate, plaintiffs had burden to prove member was in good 
standing at time of her death. Morgan et al. v. Mount Olive Grand Chapter, O. E. S. 


(La.) ; ; we din wats ie nate bsiess evans 
817(2)—Fraternal benefit society had burden of proving by preponderance of evidence that 
insured was not in good health as warranted. Braddock by Smith v. Pacific Woodmen 
Life Ass'n. (Utah) ‘ ; i 
§ 818. —— ADMISSIBILITY. 
(1). In general. 
818(1)—Plaintiff’s testimony, in action for death benefit under fraternal insurance certificate, 
that she was told by unknown person in defendant’s local lodge, to which she went to 
pay premium, to send money by friend of insured, held inadmissible to establish such 
friend’s agency for defendant. Waites v. Brotherhood of Maintenance of Way 
Employees. (5. C.) f ae, a6 Sete eee eee e eee 
(2). Misrepresentation, breach of warranty, or fraud. 
818(2)—In beneficiary’s suit on benefit certificate, evidence that member had been inmate of 
hospital, had consulted physicians, and had made false statements in application held 
admissible especially where by-laws of society authorized investigation into sickness and 
nature of disease causing member’s death. Bukowski v. Security Ben. Ass’n of Topeka, 
Kan. (Ia.) ea eas ie 5 
(2). Misrepresentation, breach of warranty, or fraud. 
818(2)—In action by insured for loss from disease of sight ‘of eye, which insurer claimed was 
diseased at time of application for benefit certificate in December, 1928, testimony of 
insured that in 1927 and prior thereto he was examined by railroad physicians and passed 
those examinations was not admissible because too remote. In action by insured for loss 
of sight of eye from disease, testimony of insured that question in application, which 
asked whether he had any disease of the eyes, had not been read over to him, was 
inadmissible, since insured was conclusively bound by his answer which was part of the 
written contract. Elliott v. Grand Lodge Brotherhood of Railway Trainmen. (Mo.) 
§ 819. ——- WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Evidence held to show that member of benefit society did not consent to change of 
by-laws reducing mortuary benefit of $500 to $1 per member, so as to preclude recovery 
of $500 benefit, although member paid four mortuary benefits of $1 each after amendment 
was adopted. Quaracino v. Societa Agricola Operaia §. Cristoforo E. Maria Vergine 
Incoronata di Ricigliano. (IIl.) ; a Sd CERAM 2 y 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence held to support judgment denying recovery on benefit certificate on ground 
of member's fraud in misrepresenting condition of health in application for reinstatement. 
Bukowski v. Security Ben. Ass’n of Topeka, Kan. (Ia.) . : .. 
819(2)—Evidence held to justify denial of recovery on benefit certificate on ground that 
member was not in good standing at time of her death. Morgan et al. v. Mount Olive 
Grand Chapter, O. E. S. (La.) : ‘ a ees 
819(2)—In action on benefit certificate, records showing that insured had made application 
for insurance with other companies and had been rejected prior to applying for certificate 
held not conclusive as to whether insured had made such applications, where records 
depended for their admissibility upon 
Royal Neighbors of America. (Mo.) 


(3). Estoppel and waiver. 
819(3)-——In beneficiaries’ suit against fraternal society for relief benefits, evidence held 
sufficient to sustain finding that society had custom of permitting late payments of dues 
and that deceased member had paid his dues to authorized agent within customary time, 
as regards society’s right of forfeiture for late payment. Free & Accepted Masons of 
Texas v. Taylor et al. (Tex.) i Sa eh .Wanoed ea at : Reus 
(4). Death or injury and cause thereof. ; 
819(4)—Evidence held to support judgment for member of fraternal society for total paralysis 
of sensory nerves in leg, on theory that society allowed recovery for total paralysis of 
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either sensory or motor nerves, where by-law [e°diins for recovery for total paralysis 
did not specify nerves which had to be affecte Cacie v. Slovenska Narodna Podporna 
Jednota. (Mont. ) : 

819(4)—Evidence in action on ‘benefit certificate held sufficient to sustain jury ’s finding that 
arm amputation caused total and permanent disability to perform manual labor. Brother- 
hood of Locomotive Firemen and Enginemen v. Hassell. (Tex.).. ; 

§ 824. CONDUCT IN GENERAL. 

§ 825. —— QUESTIONS FOR JURY. 

(1). In general. 
825(1)—In beneficiary’s suit on benefit certificate evidence as to whether deceased was_ member 
held insufficient for jury. Bukowski v. Security Ben. Ass’n of Topeka, Kan. (Ia.). 
(2). Avoidance or forfeiture. 
825(2)—Whether insurer waived its right to insist upon suspension of insured who failed to 
timely pay assessments and was not in good health at time application for reinstatement 
= signed, so that benefit certificate was in force on date of insured’s death, held for 
Sovereign Camp, W. O. W. v. Waller. (Ala.) 

825(2)—-Statements in application and medical report being representations rather than war- 
ranties, good faith a applicant for membership in fraternal benefit association in over- 
stating her age and negativing prior —" by life insurance company held for jury. 
Janelunas v. Chicago Fraternal Life Ass’n. Ii.) 

825(2)—Whether insured misrepresented his age in ap lication for benefit certificate held for 
jury. Whether insured, in his application for deat benefit certificate, misrepresented fact 
that he had not been rejected by other insurance companies prior to making application 
held for jury. Whether insured, in application for death benefit certificate, falsely repre- 
sented that he was in sound health and had not been treated for heart disease prior to 

plication held for jury. Gordon v. Royal Neighbors of America. (Mo.) 

825( 25 In action for loss of sight of eye under benefit certificate, whether insured’s answer 
in application for benefit certificate, to question whether _he had ever had any disease or 
injury to his eyes, was true or = was for jury. Elliott v. Grand Lodge, Brother- 
hood of Railway Trainmen. ( 

825(2)—Whether insured was in default, so as to give insurer right to cancel life policy, 
held for jury. Latta v. Sovereign Camp, W. O. W. (S. C.) 

825(2)—In action on benefit certificate, evidence as to breach of warranty that insured was 
in good health when policy was delivered because of heart ailment held to present issue 
for jury. Nix v. Sovereign Camp, W. O. W. Cc. 

825(2)—Testimony of secretary and treasurer of fraternal benefit association’s a lodge. 
that he informed membership thereof generally that under association’s by-laws on 
constitution payment of quarterly dues at any time within quarter prevented forfefture 
of accrued benefits, made issue for jury in action for death benefits, to which defendant 
claimed that insured lost all right by failure to pay — within first month of 
quarter, as required by such by-laws and constitution. aites v. Brotherhood of Main- 
tenance of Way Employees. Cc.) 

825(2)—Evidence in suit on fraternal benefit life insurance certificate held sufficient to take 
to jury issues as to insured’s good health when he paid assessment installment after 
month for which due and for 30 days after such payment, as warranted under defendant 
association’s constitution and by-laws. Sovereign Camp, W. O. W. v. Sabalza. (Tex.) 

825 (2)—Whether insured was in good health as warranted held for jury on conflicting evidence 
in action on certificate of fraternal benefit insurance. Braddock by enue v. 7 Woes 
men Life Ass’n. (Utah) : 

§ 826. INSTRUCTIONS. 

(1). In general. 

826(1)—Where it was necessary for voluntary fraternal benefit society, in order to defeat 
action by insured on benefit certificate, to have timely tendered all beneficiary assess- 
ments remitted to it by insured, and society had tendered general assessments paid by 
insured, but not special assessments, instruction of insured to effect that it was necessary 
that society had tendered all premiums was misleading, since there was no evidence 
that special assessments were paid into beneficiary fund. Elliott v. Grand Lodge, 
Brotherhood of Railway Trainmen. (Mo.) 

826(1)—Instruction based on application for fraternal benefit insurance warranting “good 
health” and freedom from “disease” and “infirmity” should be supplemented by definitions 
of such words. Braddock by Smith v. Pacific Woodmen Life Ass’n. (Utah) 


1093 


793 


512 


636 





